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1. 


INTRODUCTION 


In  exploring  the  content  of  Charter  s.  2(b),  Canadian  courts  are  hearing  an  increasing 
number  of  constitutional  claims  by  journalists,  who  challenge  the  validity  of  laws  or  other 
government  actions  which  make  it  more  difficult  to  gather  news.  As  a  general  matter,  it  is  clear 
that  s.  2(b)  of  the  Charter  extends  prim  a  facie  constitutional  protection  to  the  dissemination  of 
news  and  other  factual  information.  The  question  presented  in  this  chapter  is:  to  what  extent,  if 
any,  does  this  provision  provide  constitutional  protection  for  a  journalist's  activity  which  is 
associated  in  some  way  with  the  gathering  of  news? 

In  addressing  this  question,  the  chapter  first  looks  at  the  general  question  of  what  is  news, 
and  what  is  a  news  reporter  or  journalist.  It  then  proceeds  to  a  consideration  of  the  different 
aspects  of  news-gathering  which  may  be  affected  by  legislation  or  other  government  action. 


2.  WHAT  IS  NEWS? 


In  addressing  media  claims  that  s.  2(b)  of  the  Charter  extends  constitutional  protection  to 
activity  involved  in  news-gathering,  it  is  first  necessary  to  consider  what  constitutes  news.  This 
is  a  subject  which  is  a  core  focus  of  discussion  in  newsrooms,  journalism  schools,  and  university 
communications  studies  faculties.  News  information,  however  it  is  defined,  can  be  found  on  the 
news  pages  of  newspapers,  and  in  the  nightly  or  hourly  news  broadcasts  of  the  electronic  media. 
However,  it  might  be  found  as  well  in  current  affairs  broadcasts,  such  as  CBC's  The  Journal  or 
CTV's  W5.  It  can  also  be  found  in  the  pages  of  periodical  magazines,  or  in  books  on  current 
affairs  topics.  Is  it  possible  to  define  news?  If  so,  how  can  this  be  done?  Is  this  properly  the  task 
of  courts?  Is  it  possible  to  establish  constitutional  protection  for  news-gathering,  in  the  absence 
of  a  workable  legal  definition  of  news? 


Andrew  Osier;  "A  Descriptive  Study  of  Perceptions  and  Attitudes  Among  Journalists  in 
Ontario"  in  The  Media  Industries:  From  Where  to  Here,  Vol.  7  of  the  Ontario  Report  of 
the  Royal  Commission  on  Violence  in  the  Communications  Industry,  (1977),  Hon.  Judy 
LaMarsh,  Chairman. 

Chapter  One 

NEWS:  DEFINING  ALL  THAT'S  FIT  TO  PRINT 

News  is  Israel's  commando  raid  on  the  airport  at  Entebbe;  news  is  organized  labour's  day  of 
national  protest  against  the  Canadian  government's  anti-inflation  program;  and  news  is  a  young 
woman  reporter  in  Peterborough  finding  a  body  under  her  television  studio's  transmission  mast. 
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election,  the  publication  of  which  was  thus  of  the  sort  quintessential^  subject  to  strict  First 
Amendment  protection.  (Citation  ommitted)  The  propriety  of  his  leak  to  respondents  could  be 
taken  to  reflect  on  his  character,  which  in  turn  could  be  taken  to  reflect  on  the  character  of  the 
candidate  who  had  retained  him  as  an  adviser.  An  election  could  turn  on  just  such  a  factor;  if  it 
should,  I  am  ready  to  assume  that  it  would  be  to  the  greater  public  good,  at  least  over  the  long 
run.  This  is  not  to  say  that  the  breach  of  such  a  promise  of  confidentiality  could  never  give  rise 
to  liability.  One  can  conceive  of  situations  in  which  the  injured  party  is  a  private  individual, 
whose  identity  is  of  less  public  concern  than  that  of  the  petitioner;  liability  there  might  not  be 
constitutionally  prohibited.  Nor  do  I  mean  to  imply  that  the  circumstances  of  acquisition  are 
irrelevant  to  the  balance,  (citation  ommitted)  although  they  may  go  only  to  what  balances  against, 
and  not  to  diminish,  the  First  Amendment  value  of  any  particular  piece  of  information.  Because  I 
believe  the  State's  interest  in  enforcing  a  newspaper's  promise  of  confidentiality  insufficient  to 
outweigh  the  interest  in  unfettered  publication  of  the  information  revealed  in  this  case,  I 
respectfully  dissent. 


Notes  and  Questions 

1 .  On  consent,  the  Divisional  Court  proceedings  were  ultimately  adjourned  after  the 
Supreme  Court  of  Canada  released  its  Moysa  decision.  The  Commission  was  to  recall 
McAuliffe,  and,  inter  alia,  was  to  make  the  necessary  factual  findings  needed  to  enable  the 
Divisional  Court  to  determine  whether  this  Charter  issue  need  be  addressed  at  all. 

2.  Should  the  law  protect  reporters  from  being  forced  to  disclose  in  testimony  the  identity  of 
confidential  news  sources?  If  so,  should  this  privilege  be  absolute  or  qualified?  Is  the  test  for  a 
qualified  privilege  a  workable  and  appropriate  test?  Are  there  alternative  tests  which  would  be 
more  appropriate? 

3.  If  such  a  privilege  is  appropriate,  should  it  be  established  under  the  Charter?  Should  it 
be  recognized  under  the  common  law?  Should  an  amendment  to  the  Evidence  Act  be  passed  to 
statutorily  prescribe  such  a  privilege?  What  Charter  arguments  are  available  for  and  against 
such  a  privilege  being  constitutionally  entrenched? 

4.  The  Moysa  case  involved  an  effort  to  compel  a  reporter  to  disclose  the  identity  of  an 
allegedly  confidential  news  source  during  proceedings  before  the  Alberta  Labour  Relations 
Board.  The  McAuliffe  case  involved  proposed  testimony  before  a  royal  commission.  Is  there 
any  difference  in  one's  approach  to  this  issue,  whether  under  the  Charter,  the  common  law,  or  a 
statutory  amendment  to  the  Evidence  Act,  where  the  testimony  is  sought  by  an  administrative 
tribunal,  a  criminal  court,  a  civil  court,  or  a  royal  commission?  Would  your  answer  differ 
depending  on  whether  the  royal  commission  is  inquiring  into  allegations  of  wrongdoing  (such  as 
the  Newfoundland  inquiry  into  the  abuse  of  children  at  an  orphanage)  or  it  is  simply  studying  a 
major  public  policy  question  (such  as  the  royal  commission  into  reproductive  technology)? 

5.  Contrast  the  media  position  in  cases  like  Moysa  with  the  position  taken  in  Cohen.  Are 
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these  positions  reconcilable? 

6.  If  a  reporter  were  to  choose  between  winning  Moysa  and  winning  Cohen,  which  would  be 
more  important?  Which  is  more  persuasive,  the  reporter's  position  in  Moysa,  the  paper's  position 
in  Cohen,  or  neither? 

7.  There  is  some  authority  at  common  law  supporting  the  so-called  "newspaper  rule"  -  a 
doctrine  which  holds  that  when  a  media  establishment  is  sued  for  the  tort  of  defamation,  it  may 
refuse  at  discovery  to  disclose  the  identity  of  confidential  news  sources.  Such  sources  may, 
however,  be  compellable  at  trial.  See  e.g.  Reid  v.  Telegram  Publishing  Co.  [1961]  O.R.  418 
(Ont.  H.C.);  Mclnnis  v.  University  Students’  Council  of  the  University  of  Western  Ontario 
(1984),  14  D.L.R.  (4th)  26  (Ont.  H.C.).  Is  there  any  difference  between  disclosing  such  sources 
at  trial,  and  on  discovery?  If  a  province's  courts  declined  to  recognize  the  newspaper  rule,  or  if  a 
legislature  repealed  it  by  an  amendment  to  its  Evidence  Act,  should  Charter  s.  2(b)  create  such  a 
protection?  If  so,  should  it  be  qualified  or  absolute  at  the  discovery  stage? 

8.  Since  the  U.S.  Supreme  Court's  Branzburg  decision  supra,  lower  U.S.  courts  have  divided 
on  whether  the  first  Amendment  creates  some  form  of  journalist's  privilege.  See  Baker  v.  F&F 
Investment  470  F.2d  778  (1972);  Cervantes  v.  Time,  Inc.  464  F.2d  986  (1972)  (favouring  a 
qualified  privilege);  In  re  Grand  Jury  Proceedings  (Storer  Communications  Inc.)  810  F.2d  580 
(6th  Cir.,  1987);  hi  re  Farber  394  A.2d  330  (1978)  (cert,  denied  99  S.Ct.  598  (1978));  Caldero  v. 
Tribune  Publishing  Co.  562  P.2d  791  (1977)  (cert,  denied  434  U.S.  930  (1977))  (no  confidential 
source  privilege). 

9.  In  supporting  their  news-gathering  claims,  such  as  claims  for  protection  of  confidential 
news  sources,  the  media  often  point  to  international  covenants  on  human  rights  such  as  the 
Universal  Declaration  of  Homan  Rights  (1948)  and  the  International  Covenant  on  Civil  and 
Political  Rights  (1966).  hi  these  covenants,  it  is  at  times  said  that  freedom  of  expression 
includes  the  right  to  "receive"  information.  What  relevance  does  this  have  to  media  claims  for 
constitutional  protection  for  news-gathering  in  general,  and  for  confidential  news  sources  in 
particular? 


St.  Elizabeth  Home  Society  v.  Hamilton  (City),  2008  ONCA  182 

SHARPE  J.A.: 

[1]  This  appeal  raises  important  issues  regarding  the  law  of  contempt  and  its  application 
to  a  journalist  who,  subpoenaed  to  testify  at  a  civil  trial,  refuses  to  answer  questions  that  would 
reveal  a  confidential  source. 

FACTS 

[2]  The  appellant  Kenneth  Peters  was  a  municipal  affairs  reporter  with  The  Hamilton 
Spectator.  He  wrote  a  series  of  three  articles,  published  in  April  1995,  detailing  various 
complaints  and  investigations  by  municipal  authorities  concerning  health  and  safety  practices  at 
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support  the  accuracy  of  what  I  wrote. 


20.  The  possibility  that  a  reporter's  notes  might  be  required  for  disclosure  in  legal 

proceedings  such  as  a  Royal  Commission  (albeit  a  possibility  which  is  remote  in  almost 
all  cases}  would,  if  anything,  tend  to  make  reporters  more  responsible  and  accountable  in 
their  work. 


Notes  and  Questions 

1 .  Does  the  Charter  establish  a  constitutional  privilege  for  reporters  against  disclosing  the 
contents  of  their  notes,  taken  at  an  on-the-record  interview?  If  so,  is  it  absolute  or  qualified?  If 
qualified,  what  test  must  be  met  to  compel  disclosure  of  such  notes? 

2.  Would  such  a  privilege  also  apply  at  all,  or  with  equal  force,  in  proceedings  before  a 
criminal  court,  a  civil  court,  or  an  administrative  tribunal?  Why  or  why  not? 

3.  What  differences  and  what  similarities  are  there  between  the  asserted  confidential  news 
source  privilege  on  the  one  hand,  and  the  asserted  reporters'  notes  privilege  on  the  other?  Which 
claim  is  more  persuasive  under  the  Charter? 

4.  If  a  reporters’  notes  privilege  existed,  would  it  apply  in  the  McAuliffe  case  if,  before 
calling  the  reporter,  the  commission  had  received  the  evidence  of  the  police  chief  and  one  other 
person  present  at  the  interview  to  which  the  notes  pertained?  What  if  both  of  these  witnesses 
deny  the  accuracy  of  the  material  allegations  contained  in  the  news  broadcast  which  had  been 
based  on  the  interview? 

5.  In  the  McAuliffe  case,  the  parties  agree  to  adjourn  the  Divisional  Court  proceeding,  and 
to  have  McAuliffe's  notes  edited  by  his  counsel,  so  as  only  to  produce  the  portions  which 
purported  to  record  statements  made  during  the  interview  with  the  police  Chief. 

6.  If  there  were  a  Charter  privilege  regarding  a  reporter's  notes,  should  it  extend  to  protect 
reporters  from  being  compelled  to  produce  into  evidence  film  or  audio  tape  which  is  recorded  of 
a  newsworthy  event?  Does  it  make  a  difference  if  the  film  or  audio  tape  had  been  broadcast,  or  if 
it  lay  on  the  cutting  room  floor? 


c]  Protection  for  the  Media  Against  Search  Warrants: 

Journalists  have  expressed  concerns  about  the  use  by  police  of  search  warrants  against  the 
media.  A  typical  situation  which  gives  rise  to  protest  is  where  reporters  cover  a  newsworthy 
event,  or  record  film  of  the  event,  and  shortly  thereafter,  are  the  subject  of  a  police  demand  to 
produce  the  film,  reporters'  notes,  or  other  evidence  of  the  event.  It  is  perhaps  in  this  situation 
more  than  any  other  that  reporters  express  a  fear  of  being  converted  into  an  investigative  arm  of 
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the  state.  What,  if  anything,  does  the  Charter  have  to  say  about  such  a  situation? 

[Note:  the  following  two  cases  were  heard  in  the  SCC  at  the  same  hearing,  and  released  on  the 
same  day.  They  are  treated  by  the  Court  as  companion  cases,  the  reasons  in  Lessard  have  been 
reproduced.] 


Canadian  Broadcasting  Corp.  v.  New  Brunswick  (Attorney  General]),  1 1 991  j  3  S.C.R.  459 

Appellant's  reporters  videotaped  a  demonstration  during  which  a  company  guardhouse 
was  destroyed.  Police,  including  identification  specialists,  were  present.  The  R.C.M.P.  sought  a 
search  warrant  to  seize  these  tapes.  The  sworn  information  or  affidavit  in  support  of  the  warrant 
explained  that  other  sources  of  information  existed  but  that  they  either  provided  insufficient 
evidence  or  were  unavailable  or  unwilling  to  testify.  The  affidavit  did  not  reveal  that  police 
identification  experts  were  present  at  the  scene.  A  justice  of  the  peace  issued  a  search  warrant  on 
the  basis  of  the  affidavit.  The  R.C.M.P.  and  appellant's  officials  agreed  that  the  videotapes 
should  be  placed  in  a  sealed  envelope  to  be  held  by  a  judge  of  the  Provincial  Court  until  the 
outcome  of  these  proceedings. 

Appellant  successfully  brought  an  application  in  the  Court  of  Queen's  Bench  to  quash  the 
warrant  and  to  order  the  return  of  the  seized  tapes.  The  Court  of  Appeal  allowed  the  Crown's 
appeal  and  upheld  the  issuance  of  the  warrant.  At  issue  here  was  whether  freedom  of  the  press, 
as  protected  by  s.  2(b)  of  the  Canadian  Charter  of  Rights  and  Freedoms,  requires  that  a  justice  of 
the  peace,  before  issuing  a  warrant  to  search  media  offices,  be  satisfied  that  no  reasonable 
alternative  source  of  the  information  exists. 


Canadian  Broadcasting  Corp,  v.  Lessard,  [1991]  3  S.C.R.  421 

(A  CBC  crew  videotaped  a  near  riot  at  a  post  office  building.  The  tape  was  played  on  the  air  on 
both  English  and  French  networks.  The  police  were  not  at  the  scene  when  the  post  office 
building  was  damaged,  and  after  the  broadcast  sought  a  search  warrant  to  search  the  CBC  offices 
in  Montreal  to  find  the  tape.  The  CBC  brought  an  action  to  quash  the  search  warrant.  The 
Quebec  Superior  Court  dismissed  the  CBC  application,  but  the  Quebec  Court  of  Appeal  allowed 
the  appeal.  At  the  Supreme  Court  of  Canada  a  majority  held  that  the  appeal  should  be  allowed.) 


The  judgment  of  Cory,  Sopinka,  Gonthier  and  Stevenson  JJ.  was  delivered  by 
CORY  J.: 

On  June  1 7,  1987,  a  camera  crew  from  the  Canadian  Broadcasting  Corporation  (the 
"C.B.C.")  filmed  a  group  of  people  occupying  and  damaging  a  post  office  building  in 
Pointe-Claire,  Quebec.  Portions  of  the  videotape  were  broadcast  twice  on  both  the  English  and 
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subpoenas  would  have  on  the  How  of  information  to  the  press,  and  so  to  the  public.  This  Court 
stands  convinced  that  if  it  allows  the  discouragement  of  investigative  reporting  into  the  highest 
levels  of  government  no  amount  of  legal  theorizing  could  allay  the  public  suspicions  engendered 
by  its  actions  and  by  the  matters  alleged  in  these  lawsuits. 

...It  may  be  that  at  some  future  date,  the  parties  will  be  able  to  demonstrate  to  the  Court  that  they 
are  unable  to  obtain  the  same  information  from  sources  other  than  Movants,  and  that  they  have  a 
compelling  and  overriding  interest  in  the  information  thus  sought.  Until  that  time,  however,  the 
Court  will  not  require  Movants  to  testify  at  the  scheduled  depositions  or  to  make  any  of  the 
requested  materials  available  to  the  parties. 


Notes  and  Questions 

1 .  What  differences,  if  any,  are  there  between  a  demand  for  production  of  film,  audio  tapes, 
or  reporters'  notes  pursuant  to  a  police  search  with  a  warrant,  a  police  search  without  a  warrant, 
or  a  subpoena  issued  by  a  court,  administrative  tribunal,  or  royal  commission? 

2.  Is  the  media  concern  about  being  turned  into  an  investigative  ami  of  the  state  a  valid 
concern?  What  about  those  situations  where  reporters  voluntarily  agree  to  "trade"  information 
with  police  officers  about  a  story,  in  exchange  for  leads  or  tips  from  the  police  about  the  case 
under  investigation? 

3.  If  there  is  a  problem  requiring  correction  in  this  area,  what  avenues  are  open  to  society  to 
resolve  it,  short  of  the  creation  of  a  constitutional  remedy? 


d 1  Protection  from  Theft  and  other  Criminal  Prosecution: 

In  the  spring  of  1989,  on  the  day  before  a  federal  budget  was  to  be  tabled  in  public, 
Global  Television  journalist  Doug  Small  went  on  the  air  to  report  that  he  had  received  a  copy  of 
a  summary  of  the  proposed  budget.  He  described  some  of  its  contents.  He  was  charged  with 
theft  of  government  property,  namely  the  copy  of  the  budget  summary.  He  argued  that  such  a 
prosecution  infringed  upon  his  s.  2(b)  rights.  The  charges  were  dismissed  on  other  grounds, 
obviating  the  need  for  a  full  ruling  on  the  applicability  of  Charter  s.  2(b)  to  Small's  case. 


Notes  and  Questions 

1 .  What  would  be  the  content  of  the  Charter  right  which  Small  must  advance,  in  defence  of 
this  prosecution?  Must  it  amount  to  a  claim  of  a  genre  of  constitutional  rights  possessed  by 
reporters,  as  distinct  from  other  members  of  the  public? 
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2.  In  the  Small  case,  the  accused  alleged  that  he  was  being  prosecuted  for  political  reasons, 
e.g.  that  he  was  being  pursued  specifically  because  of  his  news  reporting  activities.  What  impact 
would  such  an  allegation  have  on  the  strength  of  his  Charter  claim?  Could  he  assert  a  Charter 
claim  without  having  to  assert  or  prove  that  the  prosecution  was  motivated  by  an  effort  to 
penalize  him  for  his  reporting  activities? 

3.  Various  jurisdictions  in  Canada  have  enacted  freedom  of  information  or  access  to 
information  legislation.  (See  e.g.  Access  to  Information  Act,  R.S.C.  1985  c.  A-l  (as  amended); 
Freedom  of  Information  and  Privacy  Act,  1987,  S.O.  1987  c.  25  (as  amended);  Freedom  of 
Information  Act,  S.  Nfld.  1981  c.  5;  Freedom  of  Information  Act,  S.M.  1985-86  c.  6;  Privacy 
Act,  R.S.B.C.  1979  c.  336  (as  amended);  Privacy  Act  R.S.Sask.  1979  c.  P-24;  An  Act 
respecting  Access  to  documents  held  by  public  bodies  and  the  Protection  of  personal 
information,  S.Q.  1982  c.  30  (as  amended);  Freedom  of  Information  Act,  S.N.S.  1977,  c.  10). 
This  has  also  been  the  focus  of  royal  commission  study.  (See  .e.g.,  Ontario;  Public  Government 
for  Private  People:  Report  of  the  Commission  on  Freedom  of  Information  and  Individual  Privacy, 
1980).  To  what  extent,  if  any,  does  Charter  s.  2(b)  constitutionalize  the  freedom  of  information 
process? 

4.  In  R.  v.  Thomson  Newspapers  (1983,  unreported  judgement  of  the  Supreme  Court  of 
Ontario,  per  Anderson  J.)  the  print  and  broadcast  media  claimed  a  constitutional  right  to  fdm  or 
photocopy  exhibits  produced  in  an  anti-combines  trial.  In  rejecting  this  s.  2(b)  claim,  the  court 
made  the  following  ruling  about  the  scope  of  s.  2(b): 

In  my  view,  section  2(b)  of  the  Charter,  in  its  guaranty  of  freedom  of  expression, 
including  freedom  of  the  press  and  other  media  of  communication,  confers  a  right  on  the 
media  to  publish  or  broadcast  information,  lawfully  obtained,  as  they  see  fit,  subject  only 
to  reasonable  restrictions  such  as  are  immunized  from  constitutional  attack  under  section 
1  of  the  Charter. 

Section  2(b)  does  not  confer  on  the  media  any  general  constitutional  right  to  compel  access  to 
information  which  they  deem  newsworthy,  [at  p.  24]. 

Similarly,  in  rejecting  at  first  instance  a  claim  that  s.  2(b)  includes  a  right  to  film  court 
proceedings  for  broadcast,  the  Ontario  Provincial  Offences  Court  (per  Vanek  Prov.  Ct.  J.)  said 
the  following  in  R.  v.  Squires  (No.  2)  (1986),  25  C.C.C.  (3d)  44: 

In  Southam  (No,  1 )  it  was  the  view  of  MacKinnon  A.C.J.O.  expressed  on  behalf  of  the  Ontario 
Court  of  Appeal  that  freedom  of  the  press  referred  to  the  dissemination  of  expression  and 
opinion.  The  same  view  is  reflected  in  the  judgement  of  Howland  C.J.O.  in  Canadian 
Newspapers  where  he  remarks  that  freedom  to  report  what  transpires  in  our  court-rooms 
is  one  of  the  fundamental  safeguards  of  our  democratic  society.  It  appears  therefore  that 
the  freedom  of  the  press  and  other  media  of  communication  that  has  been  enshrined  as  a 
constitutional  right  under  s.  2(b)  of  the  Charter,  in  relation  to  the  television  of  judicial 
proceedings  in  court,  is  the  right  to  disseminate  information  that  has  been  obtained,  not  a 
constitutionally  entrenched  right  to  news  gathering  as  such;  in  other  words,  the  section 
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does  not  create  a  constitutional  right  to  freedom  of  information  in  favour  of  the  press  or 
other  media  of  communication,  [at  pp.  66-7], 

Are  these  rulings  correct? 


5.  ACCESS  TO  NEWSWORTHY  EVENTS  AND  LOCATIONS 


Does  Charter  s.  2(b)  create  a  constitutional  right  for  reporters  to  gain  access  to 
newsworthy  events  or  locations? 


International  Fund  for  Animal  Welfare.  Bne.  v.  Canada,  [1988!  3  F.C.  590 

[hi  its  campaign  to  obtain  a  ban  on  the  seal  hunt,  IFAW  attempted  to  create  public 
pressure  by  arranging  for  the  news  media  to  attend  the  hunt  and  report  on  it  to  the  general  public. 
In  1976  it  took  approximately  20  members  of  the  media  to  the  scene  of  the  hunt,  in  1977 
approximately  55.  The  impugned  regulations,  however,  made  it  illegal  to  be  within  1/2  a 
nautical  mile  of  a  seal  hunting  area  without  a  licence.  In  response,  IFAW  sought  declarations 
that  certain  provisions  of  the  Seal  Protection  Regulations  ("the  Regulations")  made  under  the 
Fisheries  Act  ("the  Act")  contravened  the  Charter  and  that  the  Regulations  were  ultra  vires  the 
Govemor-in-Council's  power  to  make  regulations  under  section  34  of  the  Act.  The  Trial  Judge 
found  that  the  effect  of  the  Regulations  was  to  impinge  the  appellants'  section  2  Charter  right  to 
freedom  of  expression  but  held  that  the  Regulations  were  saved  by  section  1  of  the  Charter.  He 
also  rejected  the  appellants'  alternative  argument.] 

MacGuigan  J.:—  ... 

In  my  view  there  can  be  no  doubt  that  the  Trial  Judge  was  right  in  his  "expansive  and 
purposive  scrutiny"  of  the  Charter  guarantee  of  freedom  of  expression.  In  so  doing  I  believe  he 
was  also  right  in  his  conclusion  that  "freedom  of  expression  must  include  freedom  of  access  to 
all  information  pertinent  to  the  ideas  or  beliefs  sought  to  be  expressed."  In  coming  to  this 
conclusion  he  cited  article  19  of  the  International  Covenant  on  Civil  and  Political  Rights,  to 
which  Canada  is  a  party,  which  reads  as  follows: 

ARTICLE  19 

1 .  Everyone  shall  have  the  right  to  hold  opinions  without  interference. 

2.  Everyone  shall  have  the  right  to  freedom  of  expression;  this  right  shall  include  freedom  to 

seek,  receive  and  impart  infonnation  and  ideas  of  all  kinds,  regardless  of  frontiers,  either 
orally,  in  writing  or  in  print,  in  the  form  of  art,  or  through  any  other  media  of  his  choice. 
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Procunier  v.  Hillery,  417  U.S.  817,  94  S.Ct.  2800,  41  L.Ed.  2d  495.  ... 

In  this  case,  however,  it  is  unnecessary  to  engage  in  any  delicate  balancing  of  such  penal 
considerations  against  the  legitimate  demands  of  he  First  Amendment.  For  it  is  apparent  that  the 
sole  limitation  imposed  on  newsgathering  by  [the  policy  statement]  is  no  more  than  a 
particularized  application  of  the  general  rule  that  nobody  may  enter  the  prison  and  designate  an 
inmate  whom  he  would  like  to  visit,  unless  the  prospective  visitor  is  a  lawyer,  clergyman, 
relative,  or  friend  of  that  inmate.  ... 

We  find  this  case  constitutionally  indistinguishable  from  Pell  v.  Procunier. ..and  thus  fully 
controlled  by  the  holding  in  that  case. 

[Mr.  Justice  Powell  wrote  a  dissenting  judgement  on  behalf  of  himself  and  Justices  Brennan  and 
Marshall.] 


Notes  and  Questions 

1.  Can  a  constitutional  right  of  access  to  newsworthy  events  or  locations  be  enunciated  for 
reporters  alone?  Is  it  possible  to  create  such  a  right  for  the  public  generally? 

2.  Reporters  may  argue  that  if  they  do  not  have  a  right  of  access  to  newsworthy  events  or 
locations,  it  will  be  impossible  to  report  the  news.  Is  this  argument  persuasive?  What  s.  2(b) 
doctrines  would  it  support,  if  any? 

3.  During  the  Mohawk  stand-off  in  Quebec  in  the  summer  and  early  fall  of  1990,  journalists 
on  the  scene  reported  as  follows: 

(a)  that  police  and/or  army  officials  at  times  impeded  reporters’  physical  access  to  the  scene  of 

the  standoff,  and  to  persons  involved  in  it; 

(b)  that  at  times,  police  and/or  army  officials  were  preventing  reporters,  behind  the  barricades, 

from  getting  food,  clothing  or  other  necessities; 

(c)  that  police  and/or  army  officials  were  preventing  reporters,  on  the  scene,  from  getting  film  or 

other  tools  needed  to  carry  on  their  reporting  function; 

(d)  that  at  times,  police  and/or  army  officials  were  causing  telephone  communications  to  be  cut 

off  between  reporters  on  the  scene,  and  the  media  establishments  for  whom  they  were 
covering  the  unfolding  events. 

At  the  Federal  Court  of  Canada  Trial  Division  certain  reporters  argued  that  these  restrictions 
infringed  on  Charter  s.  2(b).  (see  MacLeod  v.  Canada  (Chief  of  Defence  Staff,  Armed  Forces.), 
[1991]  1  F.C.  1 14  (T.D.)  Joyal,  J.  found  that  there  was  not  a  serious  issue  to  be  tried  in  the 
request  by  the  journalists  for  special  food  shipments. 
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He  wrote:  (commenting  on  Pd]  and  Saxbe  which  were  put  to  him  by  the  defendants) 

Although  U.S.  authorities  are  not  determinative  whenever  dealing  with  a  Charter  issue,  they  have 
often  been  quoted  whenever  there  is  an  absence  of  Canadian  judicial  precedents  on  point. 
In  essence,  the  cases  I  have  cited  deny  the  existence  of  special  status  to  journalists  on 
constitutional  grounds.  No  express  stipulation  is  found  in  American  law  which  would 
directly  or  by  inference  confer  such  a  status  on  them.  Neither  do  I  find  any  under  the 
Charter.  On  the  contrary,  the  decision  of  the  Ontario  Divisional  Court  in  Canadian 
Newspaper  Co.  v.  Isaac,  (1988)  63  O.R.  (2d)  698,  is  confirmative,  in  my  view,  that 
journalists  have  no  more  right  to  information,  or  to  disclosure  or  even  to  access  to 
information  that  the  ordinary  citizen. 


If  journalists  are  to  be  treated  as  ordinary  citizens  and  if  they  enjoy  no  special  status  to  obtain 

information  denied  to  others,  it  would  follow,  in  my  view,  that  under  conditions  of  siege 
and  in  a  compound  defended  by  armed  Warriors  who  effectively  control  the  journalists 
conduct,  their  status  would  not  impose  on  the  defendants  a  special  affirmative  duty  of 
care  in  the  manner  the  plaintiffs  have  claimed.  The  defendants  have  not  force  the 
plaintiffs  to  enter  into  or  to  remain  in  the  compound.  Nor  have  the  defendants,  by  threats 
or  otherwise,  stopped  them  from  leaving.  On  the  contrary,  they  have  urged  the  plaintiffs 
to  leave.  Irrespective  of  journalistic  duties  or  theics,  the  plaintiffs  are  remaining  on  the 
scene  voluntarily  and  their  liberty  to  leave  the  compound  at  any  time  is  no  more  restricted 
than  the  liberty  of  anyone  else,  women,  children  and  armed  Warriors  alike,  from  leaving 
the  compound. 

4  If  Parliament  or  a  provincial  legislature  decided  to  conduct  a  debate  in  private,  with  press 
and  public  excluded,  would  s.  2(b)  provide  a  basis  for  a  constitutional  challenge  to  such?  What  if 
the  private  debate  was  on  a  question  of  an  imminent  threat  to  national  security? 

5.  Assume  that  a  municipal  council  decides  to  hold  a  session  in  private,  and  refuses  to  admit 
reporters  or  other  representatives  of  the  public  to  the  proceeding.  The  council  is,  however, 
prepared  to  release  the  outcome  of  the  proceedings  to  the  public.  Does  s.  2(b)  provide  a 
foundation  for  a  constitutional  challenge  to  this  secret  proceeding?  By  the  press  on  its  own 
behalf?  By  the  public  on  its  own  behalf?  By  both? 

6.  In  the  discussion  in  another  chapter  of  these  materials  on  Open  Justice,  we  considered  the 
extent  to  which  Charter  s.  2(b)  creates  a  constitutional  requirement  that  courts  conduct  their 
proceedings  in  public,  with  members  of  the  public,  including  the  press,  free  to  attend  these 
proceedings.  Those  authorities  which  have  recognized  such  a  constitutional  right  in  Canada  and 
the  U.S.  have  tended  to  characterize  such  rights  as  vesting  in  the  public,  and  not  the  unique 
preserve  of  the  media  (See  e.g.  Re  Southam  and  the  Queen  (no.  1 )  (1983),  146  D.L.R.  (3d)  408 
(Ont  C.A.);  Richmond  Newspapers  v.  Virginia  448  U.S.  555  (1980)).  Moreover,  those  cases  did 
not  involve  any  genera!  recognition  of  news-gathering  as  a  constitutionally  protected  activity.  In 
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light  of  the  matters  covered  in  this  chapter,  reconsider  the  open  justice  question.  Does  Charter 
s.  2(b)  include  a  constitutional  right  to  gather  news  in  relation  to  the  court  process,  through  the 
attendance  at  court  proceedings? 

7.  Traditionally,  federal  and  provincial  cabinets  have  met  in  private,  even  when  they 
exercise  purely  legislative  power  to  enact  regulations.  Assume  that  the  federal  cabinet  was 
meeting  to  decide  whether  to  enact  a  regulation  or  an  order  in  council,  to  authorize  Canadian 
forces  to  assume  a  combat  role  in  the  Iraq  conflict.  Assume  further  that  the  media  have 
demanded  a  right  to  attend  this  cabinet  meeting,  and  that  the  meeting  is  taking  place  at  a  time 
when  Parliament  is  not  in  session.  The  cabinet  refuses,  citing  the  longstanding  Anglo-Canadian 
tradition  that  cabinet  meets  in  private.  The  media  brings  an  application  to  challenge  this  decision 
in  court,  relying  on  s.  2(b)  What  arguments  could  the  media  advance?  What  arguments  could 
the  federal  Crown  advance?  Should  the  provincial  governments  intervene?  On  whose  side? 


6.  NEWS-GATHERING  AND  THE  RIGHT  TO  PRIVACY 

Aubry  v.  Editions  Vice-Versa,  [1998]  1  S.C.R.  591  Supreme  Court  of  Canada 

The  respondent  brought  an  action  in  civil  liability  against  the  appellants,  a  photographer  and  the 
publisher  of  a  magazine,  for  taking  and  publishing,  in  a  magazine  dedicated  to  the  arts,  a 
photograph  showing  the  respondent,  then  aged  17,  sitting  on  the  steps  of  a  building.  The 
photograph,  which  was  taken  in  a  public  place,  was  published  without  the  respondent's  consent. 
The  trial  judge  recognized  that  the  unauthorized  publication  of  the  photograph  constituted  a 
fault  and  ordered  the  appellants  to  pay  $2,000  jointly  and  severally.  The  majority  of  the  Court 
of  Appeal  affirmed  this  decision. 


APPEAL  from  a  judgment  of  the  Quebec  Court  of  Appeal, 

English  version  of  the  judgment  of  L'Heureux-Dube,  Gonthier,  Cory,  Iacobucci  and  Bastarache 
JJ.  delivered  by 

[para38]  L'HEUREUX-DUBE  and  BASTARACHE  JJ.:--  This  appeal  concerns  the  scope  of 
the  right  to  one's  image  as  an  element  of  the  more  general  right  to  privacy.  It  also  involves  a 
balancing  of  the  right  to  privacy  and  freedom  of  expression. 

[para39]  It  should  be  noted  at  the  outset  that  since  the  events  on  which  this  case  is  based 
occurred  in  1988,  the  matter  is  governed  by  the  Civil  Code  of  Lower  Canada. 

[para40]  The  respondent,  Pascale  Claude  Aubry,  brought  an  action  in  civil  responsibility 
against  the  appellants,  Gilbert  Duclos  and  Les  Editions  Vice-Versa  inc.,  for  taking  and 
publishing  a  photograph  showing  the  respondent  sitting  on  a  step  in  front  of  a  building  on  Ste- 
Catherine  Street  in  Montreal.  Both  sides  accept  that  the  photograph  was  taken  in  a  public  place 
and  published  without  the  respondent's  consent.  According  to  the  evidence,  it  was  the  appellant 
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possible  for  the  public  interest  to  justify  the  dissemination  of  the  image  of  a  person  who  is  in  a 
crowd  or  is  at  the  scene  of  an  important  event  in  a  purely  incidental  manner.  However,  I  will 
express  no  opinion  on  this  subject,  and  I  do  not  think  it  appropriate  to  specify,  in  the  context  of 
the  present  case,  the  circumstances  in  which  the  public  interest  prevails  over  a  person's  right  to 
his  or  her  image.  It  is  sufficient  to  state  that  the  appellants  committed  a  fault.  Since  causality  is 
not  at  issue  here,  it  is  now  necessary  to  consider  damage  and  the  proof  thereof.  ... 

[para37]  I  am  of  the  view  that  the  evidence  is  insufficient  to  conclude  that  the  wrongful 
dissemination  of  the  photograph  of  the  respondent  Aubry  caused  her  moral  prejudice.  For  this 
reason,  I  would  allow  the  appeal,  set  aside  the  judgments  below  and  dismiss  the  action,  with 
costs. 

[para82]  MAJOR  J.  (dissenting):—  I  agree  with  the  result  reached  by  the  Chief  Justice  and 
would  allow  the  appeal  for  the  reasons  of  Baudouin  J.A.  that  there  was  no  evidence  of  damage. 


Notes  and  Questions 

1 .  Here  as  in  some  other  cases,  the  Court  speaks  about  a  public's  right  to  information.  Is  this 
a  constitutional  right?  If  not,  where  does  it  come  from?  What  does  it  encompass? 

2.  If  there  is  a  "public  right  to  know"  or  "public  right  to  information",  what  is  the  status  of  a 
news  organization,  if  any,  in  exercising  it?  Can  anyone  snap  a  picture  of  another,  purporting  to 
assert  the  public's  right  to  know?  What  if  that  photographer  plans  to  sell  the  picture  to  the 
highest  bidder?  Need  the  highest  bidder  be  a  news  organization?  What  if  the  photographer  plans 
to  post  the  picture  on  the  Internet? 

3.  Although  omitted  here,  the  Court's  discussion  of  the  quantification  of  damages  provides 
further  informative  insight  into  the  practical  meaning  of  the  rights  in  issue. 

4.  This  case  was  decided  under  Quebec's  statutory  Charter,  not  the  Canadian  constitutional 
Charter.  To  what  extent  would  this  case's  reasoning  apply  under  the  constitutional  Charter?  Is 
the  balance  between  freedom  of  expression  and  privacy  the  same  in  both  venues?  Lamer,  C.J., 
addresses  this  in  dissent  but  the  majority  does  not.  Are  the  reasons  of  Lanier,  C.J.  convincing? 

5.  Amongst  these  dejudgements  are  claims  respectively  that  the  rights  to  privacy  and  to 
freedom  of  expression  are  not  absolute.  Does  it  matter  which  right  you  start  with  in  your 
analysis? 

6.  Does  the  concept  of  "public  interest"  provide  an  answer  to  the  issue  in  this  case?  Is  it 
defined?  Is  it  definable? 

7.  What  are  the  similarities  and  differences  between  privacy  interests  asserted  here  in 
opposition  to  the  freedom  of  expression  on  the  one  hand,  and  reputation  interests  asserted  in  the 
context  of  defamation  actions? 
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Notes  and  Questions 

1 .  What  criteria  distinguishes  between  those  public  events  which  can  be  televised  and  those 
which  cannot?  What  limits  on  such  televising  could  be  justified  under  s.  1?  What  evidence  is 
required  to  support  such  s.  1  defences? 

2.  Would  the  Charter  guarantee  to  the  media  a  constitutional  right  to  film  proceedings  of  a 
municipal  council?  Subject  to  what  limits? 

3.  Film,  video  and  audio  technology  has  now  advanced  to  the  stage  where  cameras  and 
microphones  can  record  events  at  a  distance.  If  s.  2(b)  were  construed  to  entitle  the  media  to  film 
or  record  public  events,  would  this  include  a  right  to  film  or  record  "close-ups"  of  persons  in 
public?  to  record  private  conversations  occurring  in  public,  by  means  of  long-range 
microphones? 

4.  A  group  of  reporters  have  failed  to  convince  a  cabinet  minister  to  give  an  interview  or 
answer  questions  about  allegations  of  corruption  which  have  been  levelled  against  him.  An 
inventive  reporter  uses  a  camera  and  long-range  microphone  to  record  the  minister's  conversation 
in  the  living  room  of  his  house.  The  recording  is  obtained  from  the  street.  The  equipment  is 
operated  from  a  van,  parked  in  front  of  the  minister's  house,  which  is  plainly  marked  with  the 
name  of  the  reporter's  news  station.  The  recording  includes  the  minister's  embarrassing 
admission  that  "I  guess  they  are  on  to  me  now. ..I  just  don't  know  how  to  cover  this  thing  up." 
After  succeeding  in  this  recording,  the  reporter  phones  the  minister,  advises  him  of  the  recording 
and  the  reporter's  intent  to  broadcast  it,  and  asks  for  the  minister's  comments  on  the  information 
which  was  captured  on  film  and  tape.  After  demanding  that  the  reporter  not  broadcast  this 
recording,  the  minister  instructs  his  lawyer  to  immediately  seek  an  injunction  against  the 
broadcast  of  the  story,  and  to  bring  civil  or  criminal  proceedings  against  the  reporter  for  whatever 
crimes  or  civil  causes  are  available.  The  lawyer  warns  that  there  may  be  some  free  press 
arguments  raised  against  these  measures.  What  free  press  arguments  would  be  available?  Would 
they  succeed? 

5.  In  light  of  these  televising  and  photography  issues,  reconsider  the  discussion  in  the 
preceding  section  on  the  extent  to  which  s.  2(b)  guarantees  a  right  of  access  to  newsworthy 
events  or  locations?  If  "access"  must  include  both  physical  access  and  T.V.  cameras,  is  it 
appropriate  to  establish  any  constitutional  rights  of  access?  Can  there  be  one  without  the  other? 

6.  Reconsider  the  cameras  in  the  courtroom  issue,  considered  elsewhere  in  these  materials. 

In  light  of  the  broader  discussion  in  this  chapter,  should  there  be  a  constitutional  right  to  film 
court  proceedings?  Is  there  something  different  about  court  proceedings  as  compared  to  other 
public  or  private  newsworthy  events? 
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1.  INTRODUCTION 


This  chapter  examines  the  permissibility  of  regulations  affecting  political  expression  that 
is  directly  related  to  an  election  campaign  or  the  electoral  process.  It  should  be  noted,  at  the 
outset,  that  the  Supreme  Court  of  Canada  has  acknowledged  the  importance  of  expressive 
freedom  in  a  parliamentary  democracy;  see  R.W.D.S.U.  v.  Dolphin  Delivery.  [1986]  2  S.C.R. 

573.  All  interferences  with  section  2(b)'s  guarantee  of  expressive  freedom  are  judged  under  the 
general  section  1  test.  In  contrast,  the  U.S.  Supreme  Court  has  acknowledged  the  existence  of  a 
hierarchy  of  free  speech  values  and  has  indicated  that  restrictions  on  political  expression  will 
effectively  be  considered  per  se  unconstitutional.  See  Meyer  v.  Grant,  486  U.S.  414  (1988). 
Should  the  Canadian  judiciary  rank  section  2(b)  values  and  reserve  the  strictest  scrutiny  for 
restrictions  on  political  expression?  Should  courts  pick  and  choose  among  different  content  and 
contexts  for  expression,  and  then  assign  value  to  each  in  accordance  with  the  Charter?  If  a 
judge  does  so,  is  he  or  she  simply  substituting  their  opinion  for  that  of  the  legislature,  or  is  there 
something  qualitatively  different  about  a  judge's  constitutional  foray  into  this  area? 

The  materials  that  are  included  in  this  chapter  analyze  two  types  of  restrictions  on 
participation  in  the  political  process  in  particular  detail.  First,  we  look  at  the  permissibility  of 
restrictions  on  campaign  contributions  and  expenditures.  Although  the  American  response  to 
this  problem  was  liberal  in  the  years  following  the  decisions  in  Buckley  and  Bellotti,  the  more 
recent  decision  in  Austin  appears  to  be  a  retreat  from  the  high  water  mark  those  earlier 
precedents  indicate.  Our  discussion  of  Austin  will  focus,  not  only  on  the  different  conceptions  of 
the  First  Amendment  found  in  the  majority  and  dissenting  opinions,  but  also  on  the  status  of 
corporations  in  the  political  process.  The  decision  in  N.C.C.  v.  A.-G.  Canada  is  included  as  one 
of  the  major  Charter  decisions  on  point  at  present. 

The  second  area  canvassed  in  this  chapter  is  the  constitutionality  of  direct  restrictions  or 
regulations  on  speech  during  an  election  campaign,  whether  targeted  at  the  press  or  at  candidates, 
or  at  the  public  generally.  A  theme  underlying  these  issues  is  whether  freedom  of  expression  and 
democracy  are  better  fostered  by  legislative  intervention  in  the  electoral  process,  or  whether 
laisser  faire  ensures  a  more  effective  promotion  of  free  expression's  core  objectives. 

These  materials  should  be  considered  in  conjunction  with  the  discussion  in  the  next 
chapter.  That  chapter  deals  with  legal  restrictions  on  political  activity  by  public  servants.  Those 
restrictions  apply  at  present  both  in  the  context  of  electoral  politics,  and  generally,  during  periods 
between  elections.  It  is  also  important  to  review  the  Supreme  Court  of  Canada's  decision  in 
Lavigne  v.  OPSEU,  [1991]  2  S.C.R.  21 1,  set  out  in  Chapter  6  of  these  materials.  There,  the  court 
considered  whether  s.  2(b)  is  infringed  where  an  employee  is  forced  to  contribute  union  dues,  in 
circumstances  where  the  dues  are  used  in  part  for  political  purposes  to  which  the  employee 
objects. 
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3.  Limitations  on  Campaign  Expenditures 

Section  608(c)  places  limitations  on  overall  campaign  expenditures  by  candidates  seeking 
nomination  for  election  and  election  to  federal  office.  Presidential  candidates  may  spend 
$10,000,000  in  seeking  nomination  for  office  and  an  additional  $20,000,000  in  the  general 
election  campaign.  ...  The  ceiling  on  senatorial  campaigns  is  pegged  to  the  size  of  the  voting-age 
population  of  the  Senate  with  minimum  dollar  amounts  applicable  to  campaigns  in  States  with 
small  populations... 

No  governmental  interest  that  has  been  suggested  is  sufficient  to  justify  the  restriction  on 
the  quantity  of  political  expression  imposed  by  [these]  campaign  expenditure  limitations.  The 
major  evil  associated  with  rapidly  increasing  campaign  expenditures  is  the  danger  of  candidate 
dependence  on  large  contributions.  The  interest  in  alleviating  the  corrupting  influence  of  large 
contributions  is  served  by  the  Act's  contribution  limitations  and  disclosure  provisions  rather  than 
by.. .campaign  expenditure  ceilings... 

The  interest  in  equalizing  the  financial  resources  of  candidates  competing  for  federal 
office  is  no  more  convincing  a  justification  for  restricting  the  scope  of  federal  election 
campaigns.  Given  the  limitation  on  the  size  of  outside  contributions,  the  financial  resources 
available  to  a  candidate's  campaign,  like  number  of  volunteers  recruited,  will  normally  vary  with 
the  size  and  intensity  of  the  candidate's  support.  There  is  nothing  invidious,  improper,  or 
unhealthy  in  permitting  such  funds  to  be  spent  to  carry  the  candidate's  message  to  the  electorate. 
Moreover,  the  equalization  of  permissible  campaign  expenditures  might  serve  not  to  equalize  the 
opportunities  of  all  candidates,  but  to  handicap  a  candidate  who  lacked  substantial  name 
recognition  or  exposure  to  his  views  before  the  start  of  the  campaign. 

The  campaign  expenditure  ceilings  appear  to  be  designed  primarily  to  serve  the 
governmental  interests  in  reducing  the  allegedly  skyrocketing  costs  of  political  campaigns... 

[T]he  mere  growth  in  the  cost  of  federal  election  campaigns  in  and  of  itself  provides  no  basis  for 
governmental  restrictions  on  the  quantity  of  campaign  spending  and  the  resulting  limitation  on 
the  scope  of  federal  campaigns.  The  First  Amendment  denies  government  the  power  to 
determine  that  spending  to  promote  one's  political  views  is  wasteful,  excessive,  or  unwise.  In  the 
free  society  ordained  by  our  Constitution  it  is  not  the  government,  but  the  people  -  individually  as 
citizens  and  candidates  and  collectively  as  associations  and  political  committees  -  who  must 
retain  control  over  the  quantity  and  range  of  debate  on  public  issues  in  a  political  campaign.  ... 


Notes  and  Questions 

1 .  Note  the  distinction  which  the  U.S.  Supreme  Court  draws  between  the  permissibility  of 
restrictions  on  contributions  to  candidates  and  political  expenditures  more  generally.  Although 
the  decision  has  been  criticized,  it  is  important  to  note  that  it  did  uphold  restrictions  on  direct 
contributions  to  candidates.  By  contrast,  the  Court  invalidated  limitations  on  expenditures.  In 
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doing  so,  it  rejected  the  proposition  that  it  is  permissible  for  the  State  to  control  the  political 
process  by  equalizing  the  positions  of  candidates  and  political  parties.  Do  you  agree  with  that 
conclusion?  Why  or  why  not? 

2.  One  other  reason  that  the  Court  invalidated  limitations  on  expenditures  by  third  parties 
was  that  such  would  have  the  effect  of  prohibiting  all  individuals  and  groups,  except  those 
already  entrenched  in  some  way  in  the  political  process,  from  voicing  their  views.  Is  it 
defensible  to  restrict  participation  in  the  electoral  process  to  the  candidates  and  the  parties 
themselves? 

3.  In  other  contexts,  we  have  considered  whether  a  speaker  is  entitled  to  claim  the  most 
effective  mode  of  communication,  and  whether  the  State  can  restrict  that  speaker  to  an  alternative 
mode  of  communication  that  may  be  less  effective.  If  you  accept  that  the  speaker  is  entitled  to  be 
effective  in  other  contexts,  should  that  same  principle  apply  in  the  context  of  campaign 
expenditures  and  contributions?  If  an  individual  or  an  organization  considers  money  to  be  their 
most  effective  method  of  communication,  should  they  be  entitled  to  spend  as  much  money  as 
they  have  in  order  to  be  as  effective  as  they  want  to  be?  Why  or  why  not? 


BeSlolti  v.  Baird  435  U.S.  765  (1978) 

[National  banking  associations  and  business  corporations  challenged  the  constitutionality 
of  a  Massachusetts  criminal  statute  that  prohibited  them  from  making  contributions  or 
expenditures  to  influence  the  outcome  of  a  vote  on  any  question  submitted  to  voters  other  than 
questions  materially  affecting  the  property,  business,  or  assets  of  the  corporation.  This  excerpt 
focuses  on  the  status  of  corporate  political  speech  under  the  first  amendment.] 

Powell  j.:  ... 

The  court  below  framed  the  principal  question  in  this  case  as  whether  and  to  what  extent 
corporations  have  First  Amendment  rights.  We  believe  that  the  court  posed  the  wrong  question. 
The  Constitution  often  protects  interests  broader  than  those  of  the  party  seeking  their  vindication. 
The  First  Amendment,  in  particular,  serves  significant  societal  interests.  The  proper  question 
therefore  is  not  whether  corporations  "have"  First  Amendment  rights  and,  if  so,  whether  they  are 
coextensive  with  those  of  natural  persons.  Instead,  the  question  must  be  whether  [this  provision] 
abridges  expression  that  the  First  Amendment  was  meant  to  protect.  ... 

The  speech  proposed  by  appellants  is  at  the  heart  of  the  First  Amendment's  protection.  ... 

The  referendum  issue  that  appellants  wish  to  address  falls  squarely  within  this  description.  In 
appellants'  view,  the  enactment  of  a  graduated  personal  income  tax,  as  proposed  to  be  authorized 
by  constitutional  amendment,  would  have  a  seriously  adverse  effect  on  the  economy  of  the 
State...  .  The  importance  of  the  referendum  issue  to  the  people  and  government  of  Massachusetts 
is  not  disputed.  Its  merits,  however,  are  the  subject  of  sharp  disagreement.  ... 
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or  social  views,  and  they  certainly  have  not  invested  their  money  for  the  purpose  of  advancing 
political  or  social  causes  or  in  an  enterprise  engaged  in  the  business  of  disseminating  news  and 
opinion.  ... 

Rehnquist  J.  (dissenting):  ... 

The  appellants  herein  either  were  created  by  the  Commonwealth  or  were  admitted  into  the 
Commonwealth  only  for  the  limited  purposes  described  in  their  charters  and  regulated  by  state 
law.  Since  it  cannot  be  disputed  that  the  mere  creation  of  a  corporation  does  not  invest  it  with  all 
the  liberties  enjoyed  by  natural  persons. ..our  inquiry  must  seek  to  determine  which  constitutional 
protections  are  "incidental  to  its  very  existence."... 

There  can  be  little  doubt  that  when  a  State  creates  a  corporation  with  the  power  to  acquire 
and  utilize  property,  it  necessarily  and  implicitly  guarantees  that  the  corporation  will  not  be 
deprived  of  that  property  absent  due  process  of  law.  ... 

It  cannot  be  so  readily  concluded  that  the  right  of  political  expression  is  equally  necessary  to 
carry  out  the  functions  of  a  corporation  organized  for  commercial  purposes.  A  State  grants  to  a 
business  corporation  the  blessings  of  potentially  perpetual  life  and  limited  liability  to  enhance  its 
efficiency  as  an  economic  entity.  It  might  reasonably  be  concluded  that  those  properties,  so 
beneficial  in  the  economic  sphere,  pose  special  dangers  in  the  political  sphere.  Furthermore,  it 
might  be  argued  that  liberties  of  political  expression  are  not  also  necessary  to  effectuate  the 
purposes  for  which  the  States  permit  commercial  corporations  to  exist.  So  long  as  the  Judicial 
Branches... remain  open  to  protect  the  corporation's  interest  in  its  property,  it  has  no  need,  though 
it  may  have  the  desire,  to  petition  the  political  branches  for  similar  protection.  ...  I  would  think 
that  any  particular  form  of  organization  upon  which  the  State  confers  special  privileges  or 
immunities  different  from  those  of  natural  persons  would  be  subject  to  like  regulation,  whether 
the  organization  is  a  labor  union,  a  partnership,  a  trade  association,  or  a  corporation.  ... 


Notes  and  Questions 

1 .  Two  different  points  should  be  separated  from  the  outset:  first,  whether  corporations 
have  any  status  to  participate  in  the  political  process  qua  corporations;  and  second,  whether  the 
First  Amendment  is  completely  indifferent  to  the  status  of  those  who  engage  in  debate. 

2.  Does  a  corporation  have  any  interest  in  participating  in  the  political  process?  Is  it 
possible  to  argue,  for  example,  that  corporations,  by  definition,  are  limited  to  economic 
purposes?  If  so,  why  is  it  that  society  attempts  to  promote  corporate  responsibility  and 
participation  in  social  and  environmental  programs? 

3.  Should  it  matter  that  the  shareholders  of  a  company  have  not  joined  together  for  a 
political  purpose?  We  know,  for  example,  that  groups  and  associations  that  are  created  for 
political  or  ideological  purposes  will  disagree  on  questions  of  strategy  and  substance.  We  also 
know  that  not  all  those  who  pay  union  dues  or  even  who  are  members  in  a  labour  union  will 
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agree  with  the  position  the  union  takes.  In  both  those  cases,  however,  principles  of 
majoritarianism  tend  to  govern.  Should  that  apply  in  the  case  of  shareholders? 

4.  Does  it  matter  whether  a  corporation  is  a  natural  or  an  artificial  legal  entity?  Should  all 
artificial  entities,  including  public  interest  groups  and  labour  unions,  be  subject  to  the  same 
restrictions  on  their  participation  in  the  political  process?  If  not,  should  they  be  advantaged  vis- 
a-vis  corporations?  Should  natural  persons  be  advantaged  vis-a-vis  artificial  entities? 

5.  In  many  aspects  of  Canadian  law,  corporations  are  treated  as  having  the  same  capacity 
and  rights  as  human  beings.  Does  this  make  sense  under  the  Charter?  The  Charter's  puipose  is 
to  protect  the  fundamental  dignity  and  worth  of  the  human  person.  What  impact  on  this  goal 
eventuates  if  the  Charter  extends  constitutional  rights  to  corporations  as  such? 

6.  What  impact  is  there  on  T.  Emerson's  idea  of  a  "system"  of  free  expression  if  corporations 
have  constitutional  rights  such  as  the  right  of  free  expression?  Will  this  in  the  end  lead  to  greater 
or  lesser  societal  protection  for  freedom  of  expression  by  the  individual? 

7.  The  Supreme  Court  of  Canada  has  not  spent  much  lime  or  space  considering  the  merits  of 
the  question  whether  corporations  can  bear  rights  under  the  Charter.  In  Hunter  v.  Southam, 
[1984]  2  S.C.R.  145,  the  Court  held  without  detailed  analysis  that  corporations  have  rights  under 
s.  8  ("security  against  unreasonable  search  and  seizure).  In  Irwin  Toy  v.  A.-G.  Quebec,  [1989]  1 
S.C.R.  927,  it  held  that  corporations  have  no  rights  under  Charter  s.  7  (life,  liberty  and  security 
of  the  person).  In  Amwav  of  Canada  Ltd,  v.  The  Queen,  [1987]  2  F.C.  524  (Fed.  C.A.)  it  held 
that  corporations  have  no  rights  under  s.  1 1(c)  (privilege  against  self-incrimination).  Several 
cases  have  considered  s.  2(b)  challenges,  brought  by  corporations,  without  ever  considering 
whether  a  coiporation  has  any  rights  under  s.  2(b).  See  e.g.  Irwin  Toy,  supra,  A.G.  Canadian 
Newspapers  v.  Canada,  [1988]  2  S.C.R.  122;  Edmonton  Journal  v.  A.G.  Alberta,  [1989]  2 
S.C.R.  1326. 

8.  Even  if  it  were  possible  for  corporations  to  have  expressive  freedom,  would  this  be 
extended  to  crown  corporations?  To  Crown  agencies?  What  about  the  CBC? 

9.  If  you  accept  the  proposition  that  corporations  are  different  than  natural  persons,  does  it 
follow  that  their  participation  in  the  political  process  is  inherently  detrimental,  rather  than 
inherently  beneficial?  What  should  a  constitutional  guarantee  of  expressive  freedom  protect:  the 
quality  of  debate,  or  the  right  to  participate  in  debate?  If  you  think  that  the  quality  of  debate  is 
the  relevant  criterion,  is  censorship  inherent  in  legislation  that  determines  which  debate  is 
beneficial  and  which,  by  contrast,  is  detrimental? 


1485 

about  candidate  qualifications.  ...  The  argument  relied  on  by  the  majority,  that  media 
corporations  are  in  the  business  of  communicating  and  other  corporations  are  not,  is  unsatisfying. 
All  corporations  communicate  with  the  public  to  some  degree,  whether  it  is  their  business  or  not; 
and  communication  is  of  particular  importance  for  non-profit  corporations. 

The  web  of  corporate  ownership  that  links  media  and  nonmedia  corporations  is  difficult 
to  untangle  for  the  purpose  of  any  meaningful  distinction.  Newspapers,  television  networks,  and 
other  media  may  be  owned  by  parent  corporations  with  multiple  business  interests.  Nothing  in 
the  statutory  scheme  prohibits  a  business  corporate  parent  from  directing  its  newspaper  to 
support  or  oppose  a  particular  candidate.  The  Act  not  only  permits  that  desertion  or  control,  but 
makes  it  a  crime  for  a  public-interest  nonprofit  corporation  to  bring  to  light  such  activity  if  to  do 
so  infers  candidate  support  or  opposition.  I  can  find  no  permissible  basis  under  the  First 
Amendment  for  the  States  to  make  this  unsupported  distinction  among  corporate  speakers. 

IV 

The  Court's  hostility  to  the  corporate  form  used  by  the  speaker  in  this  case  and  its 
assertion  that  corporate  wealth  is  the  evil  to  be  regulated  is  far  too  imprecise  to  justify  the  most 
severe  restriction  on  political  speech  ever  sanctioned  by  this  Court.  In  any  event,  this  distinction 
is  irrelevant  to  a  non-profit  corporation.  ... 


Notes  and  Questions 

1 .  Does  the  majority  decision  suggest  that  any  time  financial  funds  can  be  amassed, 
restrictions  will  be  considered  legitimate?  If  that  is  so,  are  corporations  unique  in  this  regard?  Is 
there  an  equality  claim  which  the  corporation  could  have  raised  in  this  case? 

2.  The  majority  declares  that  this  legislation  does  not  attempt  to  equalize  the  relative 
influence  of  speakers  but  instead,  insures  that  expenditures  reflect  actual  public  support  for  the 
political  ideas  espoused  by  the  institution.  Should  the  freedom  to  express  an  opinion  about  the 
political  process  depend  on  whether  there  is  actual  public  support  for  that  opinion?  Such  a 
requirement  would  leave  a  speaker  vulnerable  in  those  cases  where  an  unpopular  opinion  was 
being  advanced  and  did  not  receive  support  by  the  public. 

3.  The  majority  opinion  expresses  concern  that  a  shareholder  may  not  necessarily  support 
the  political  expenditure  made.  Should  that  be  a  matter  of  internal  regulation?  Moreover,  if 
corporations  have  a  responsibility  to  segregate  funds,  in  order  to  reflect  donor-support  more 
accurately,  should  labour  unions  have  that  same  obligation? 

The  Court  also  drawls  a  distinction  between  non-profit  organizations,  which  are  said  to  be 
like  "voluntary  political  associations",  and  business  firms.  Is  there  any  basis  to  the  assumption 
that  all  those  who  join  a  non-profit  organization  share  an  ideological  goal,  but  that  those  who 
associate  in  business  organizations  through  the  purchase  of  shares  do  not? 
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5.  In  justifying  its  conclusion,  the  Court  relies,  in  part,  on  the  proposition  that  non-member 
employees  cannot  be  required  to  contribute  to  a  union's  political  activities.  Does  support  for  the 
result  in  Austin  depend  on  agreement  with  the  conclusion  that,  similarly,  employees  cannot  be 
required  to  support  the  political  activities  of  labour  unions,  unless  those  activities  are  initiated 
through  a  segregated  fund  participated  in  by  those  who  freely  volunteer  their  support? 

6  Would  it  contravene  the  Charter  if  the  tax  department  refused  to  grant  charitable  tax 
status  to  a  non-profit  corporation  (making  it  able  to  give  tax  deductible  receipts  to  donors)  only  if 
the  corporation  does  not  undertake  any  lobbying  or  other  political  activity?  If  money  talks,  does 
the  absence  of  money  talk  as  well? 


mi  The  Canadian  Position: 


N.C.C.  v.  A.-G.  Canada,  [1984]  5  W.W.R.  436 

[On  25th  October  1983  the  Parliament  of  Canada  enacted  Bill  C-169.  Section  15 
provided  that  all  printed  matter  that  promotes  or  opposes  the  election  of  a  particular  candidate 
and  is  displayed  on  behalf  of  a  registered  candidate  must  indicate  that  it  was  authorized  by  the 
agent  for  the  candidate  or  candidate's  party.  Section  70.1(1)  provided  that  anyone  other  than  a 
candidate,  official  agent  or  other  person  acting  on  behalf  of  a  candidate  or  party  who  incurs 
election  expenses  between  the  date  of  the  writ  and  the  date  of  the  election  commits  an  offence. 
The  plaintiffs  contended  that  these  provisions  breached  s.  2(b). 

Medhurst  J.:~ 

The  first  question  that  arises  is  whether  there  has  been  a  [violation  of  s.  2(b)],  The 
sections  in  question  are  said  by  the  defendant  to  result  in  a  greater  exchange  of  opinions  and 
ideas  than  would  otherwise  be  the  case  as  a  result  of  protective  measures  and  the  result  is  a 
system  with  greater  fairness  and  openness.  I  believe,  however,  that  the  sections  on  their  face  do 
limit  the  actions  of  anyone  other  than  registered  parties  or  candidates  from  incurring  election 
expenses  during  the  prescribed  time.  ...  If  such  constraint  is  to  be  allowed  then,  in  my  view,  it 
must  meet  the  tests  set  out  in  s.l  of  the  Charter.  ... 

It  is  submitted  on  behalf  of  the  defendant  that  one  must  consider  the  importance  of  the 
Canadian  electoral  system  as  it  has  developed  in  our  society  and  the  value  of  the  existing 
legislation  which  permits  every  Canadian  citizen  to  make  an  informed  electoral  choice  in  electing 
Members  of  Parliament.  ... 

[I]n  1983. ..the  Chief  Electoral  Officer  [stated]  in  his  report  to  Parliament...: 

Election  Expenses  Incurred  By  persons  Others  [sic]  Than  Candidates  and  Agents  of 
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...The  importance  of  the  freedom  to  express  oneself  freely  and  without  fear  of  reprisal  is 
indicated  by  the  fact  that  such  freedom  is  now  contained  in  the  Charter.  It  is  said  by  many  to  be 
one  of  the  most  significant  of  freedoms  in  a  democratic  society....  This  is  said  to  be  of  particular 
importance  at  election  time.  It  is  further  suggested  that  freedom  of  expression  concerning 
activities  of  government  should  be  protected  from  limitations  since  this  is  essential  to  the 
functioning  of  a  democracy.  ... 

[But]  [i]t  is  argued  that  since  parties  and  candidates  are  subject  to  spending  limits,  the 
absence  of  spending  limits  on  the  part  of  third  parties  gives  an  unfair  advantage  to  those  who 
have  access  to  large  campaign  funds.  Although  sociological  differences  between  Canada  and  the 
United  States  of  America  were  raised  as  a  reason  for  not  following  Buckley  v.  Valeo  there  has 
been  reference  to  the  alleged  mischief  caused  in  the  United  States  of  America  by  groups  called 
political  action  committees.  These  organizations  ...  have  expended  large  sums  of  money  in 
opposing  the  election  of  certain  candidates  to  the  United  States  Congress.  This  could  happen  in 
Canada,  it  is  contended,  if  the  limitation  were  not  in  effect,  and  have  a  harmful  effect  on  the 
system  which  is  now  in  place  for  conducting  federal  elections. 

The  justification  for  the  limitation  is  said  to  be  the  need  to  ensure  a  level  of  equality 
amongst  all  participants  in  federal  elections.  ... 

In  my  opinion  the  limitation  must  be  considered  for  the  protection  of  a  real  value  to 
society  and  not  simply  to  reduce  or  restrain  criticism  no  matter  how  unfair  such  criticism  may  be. 

It  has  been  said  that  the  true  test  of  free  expression  to  a  society  is  whether  it  can  tolerate 
criticism  of  its  fundamental  values  and  institutions.  A  limitation  to  the  fundamental  freedom  of 
expression  should  be  assessed  on  the  basis  that  if  it  is  not  permitted  then  harm  will  be  caused  to 
other  values  in  society.  This  requires,  as  has  been  said,  a  balancing  of  the  respective  interests  of 
society  and  of  the  individual. 

Care  must  be  taken  to  ensure  that  the  freedom  of  expression  ...is  not  arbitrarily  or 
unjustifiably  limited.  Fears  or  concerns  of  mischief  that  may  occur  are  not  adequate  reasons  for 
imposing  a  limitation.  There  should  be  actual  demonstration  of  harm  or  a  real  likelihood  of  harm 
to  a  society  value  before  a  limitation  can  be  said  to  be  justified. 

In  my  view  it  has  not  been  established  to  the  degree  required  that  the  fundamental 
freedom  of  expression  need  be  limited.  ... 


Notes  and  Questions 

1 .  In  this  case,  the  A.-G.  of  Canada  contended  that  this  legislation  would  result  in  a  "greater 
exchange  of  opinions  and  ideas"  and  "a  system  with  greater  fairness  and  openness".  What  do  you 
think  of  this  argument? 

2.  Those  who  sought  to  uphold  the  restriction  also  argued  that  it  would  be  unfair  to  allow 
independent  third  party  individuals  or  organizations  to  financially  participate  in  elections  when 
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the  candidates  and  parties  themselves  were  subject  to  spending  limitations.  Is  this  a  legitimate 
complaint? 

3.  Judge  Medhurst  quotes  a  paper  written  by  Professor  Courtney,  in  which  it  is  alleged  that 
the  difference  between  interest  groups  and  parties/candidates  is  that  interest  groups  are  not 
accountable  to  the  public,  but  parties  and  candidates  are.  As  an  argument  that  third  party  interest 
groups  or  individuals  should  not  be  entitled  to  participate  in  the  electoral  process.  What  do  you 
think  of  this  argument? 

4.  It  appears  that  this  decision  was  not  appealed.  Would  you  have  recommended  an  appeal 
to  the  federal  Justice  Minister,  if  your  opinion  had  been  sought?  Why  or  why  not?  Did  the 
federal  government  have  any  moral  obligation  to  appeal  this  decision?  Absent  an  appeal,  what  is 
the  jurisprudential  force  of  this  ruling?  Should  the  Federal  Government  enforce  this  legislation 
as  valid  in  the  other  provinces,  taking  the  view  that  it  was  only  struck  down  in  Alberta? 

5.  The  Supreme  Court  of  Canada  declined  to  rule  on  the  merits  of  a  Charter  s.  2  challenge 
to  provincial  election  finance  legislation  in  MacKay  v.  Manitoba,  [1989]  2  S.C.R.  357.  In  this 
case,  the  appellant  challenged  the  constitutionality  of  the  sections  of  Manitoba's  Elections 
Finances  Act  which  provided  for  payment  out  of  the  Consolidated  Revenue  Fund  of  a  portion  of 
the  campaign  expenses  of  candidates  and  parties  which  received  over  10%  of  the  popular  vote  in 
provincial  elections.  The  majority  of  the  Court  of  Appeal  held  that  the  legislation  did  not 
infringe  the  guarantee  of  freedom  of  expression  set  out  in  s.  2(b)  of  the  Charter.  The  Supreme 
Court  held,  in  material  part,  as  follows: 

Charter  decisions  should  not  and  must  not  be  made  in  a  factual  vacuum.  To  attempt  to 
do  so  would  trivialize  the  Charter  and  inevitably  result  in  ill-considered  opinions.  The 
presentation  of  facts  is  not,  as  stated  by  the  respondent,  a  mere  technicality;  rather  it  is 
essential  to  a  proper  consideration  of  Charter  issues.  A  respondent  cannot,  by  simply 
consenting  to  dispense  with  the  factual  background,  require  or  expect  a  court  to  deal  with 
an  issue  such  as  this  in  a  factual  void.  Charter  decisions  cannot  be  based  upon  the 
unsupported  hypotheses  of  enthusiastic  counsel,  [at  361-2]. 

and,  at  366-7: 

A  factual  foundation  is  of  fundamental  importance  on  this  appeal.  It  is  not  the  purpose  of 
the  legislation  which  is  said  to  infringe  the  Charter  but  its  effects.  If  the  deleterious 
effects  are  not  established  there  can  be  no  Charter  violation  and  not  case  has  been  made 
out.  Thus  the  absence  of  a  factual  base  is  not  just  a  technicality  that  could  be  overlooked, 
but  rather  it  is  a  flaw  that  is  fatal  to  the  appellants'  position. 

These  issues  raise  questions  of  importance  pertaining  to  Financing  candidates  in 
provincial  elections  that  are  obviously  of  great  importance  to  residents  of  Canada  or  to 
any  democracy.  It  would  be  irresponsible  to  attempt  to  resolve  them  without  a  reasonable 
factual  background. 
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The  appellants  also  argued  an  issue  that  does  not  require  a  factual  foundation.  It  was  said 
that  the  statutory  funding  of  candidates  could,  whenever  a  losing  candidate  or  candidates 
received  1 0  per  cent  of  the  vote,  force  a  taxpayer  to  support  a  candidate  whose  views  are 
fundamentally  opposed  to  that  of  the  taxpayer.  This  enforced  support  of  a  contrary  view 
was  said  to  infringe  the  taxpayer's  right  to  freedom  of  expression.  I  cannot  accept  that 
contention.  The  Act  does  not  prohibit  a  taxpayer  or  anyone  else  from  holding  or 
expressing  any  position  or  their  belief  in  any  position.  Rather,  the  Act  seems  to  foster 
and  encourage  the  dissemination  and  expression  of  a  wide  range  of  views  and  positions. 
In  this  way  it  enhances  public  knowledge  of  diverse  views  and  facilitates  public 
discussion  of  those  views. 


Lavigne  v.  Q.P.S.E.U.,  [1991  ]  2  S.C.R.  211 

Note:  Refer  to  the  excerpt  from  this  case  set  out  in  Chapter  6  of  these  materials. 


Notes  and  Questions 

1 .  This  case  again  raises  the  question  of  compelled  expression.  Does  a  requirement  of  union 
dues  contribution  constitute  compelled  expression?  Does  the  answer  depend  on  whether  the 
union  uses  the  money  for  political  puiposes  or  for  other  purposes? 

2.  What  if  the  union  expenditure  to  which  the  plaintiff  objects  is  a  union  payment  to  the 
Ontario  Federation  of  Labour.  Assume  that  the  O.F.L.  collects  dues  or  contributions  from  all  of 
its  member  unions,  which  are  in  turn  drawn  from  individual  union  duespayers'  dues.  Assume 
that  the  O.F.L.  spends  most  of  its  money  doing  union  leadership  training,  public  relations  and 
education  on  labour  issues,  and  lobbying  government.  Flowever,  a  portion  of  O.F.L.  budget  is 
spent  on  political  matters,  such  as  donations  to  certain  parties  and  causes.  The  traceable 
percentage  of  a  union  duespayers'  contribution  to  the  O.F.L.  is  pennies  per  month,  and  the 
traceable  portion  of  this  contribution  to  O.F.L.  political  spending  is  a  fraction  of  a  cent.  Assume 
that  the  duespayer's  own  union  makes  no  political  expenditures  itself.  Does  the  individual  union 
duespayer  have  a  Charter  s.  2(b)  claim? 

3.  For  the  American  constitutional  approach  to  union  dues  requirements,  see  Abood  v. 
Detroit  Board  of  Education,  97  S.Ct.  782  (1977);  Ellis  v.  Brotherhood  of  Railway,  Airline  and 
Steamship  Clerks,  104  S.Ct.  1883  (1984).  These  cases  hold  that  unions  cannot  use  mandatorily 
compelled  union  dues  for  non-collective  bargaining  purposes,  on  account  of  the  First 
Amendment. 

4.  In  various  jurisdictions  in  Canada,  electoral  finance  legislation  is  in  place  which  provides 
that  public  revenues  are  contributed  to  recognized  political  parties  for  use  during  electoral 
campaigns.  Funds  are  provided  to  parties  on  the  basis  of  a  formula  which  takes  into  account 
their  representation  in  the  legislature  before  the  election  is  called.  This  automatically  favours  the 
party  in  power,  and  disadvantages  the  newest  parties  which  are  running  candidates  for  the  first 
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time.  What  Charter  arguments  can  be  made  on  behalf  of  a  new  political  party  which  wants 
election  financing  comparable  to  that  of  the  governing  party?  What  arguments  could  be  made  on 
behalf  of  a  taxpayer  who  does  not  want  his  or  her  tax  money  going  to  any  political  party,  as  a 
matter  of  principle?  What  if  the  taxpayer  only  objected  to  money  going  to  one  party,  on  account 
of  its  political  positions? 

5.  Governments  are  increasingly  using  tax  revenues  to  purchase  advertisement  space  in  the 
media.  These  ads,  run  both  between  elections  and  at  times  even  during  elections,  purport  to 
publicize  some  government  program,  service  or  initiative.  They  are  criticized  as  at  times  being 
thinly-disguised  political  advertisements,  on  topics  of  hot  political  controversy,  and  as  an  attempt 
to  use  the  public's  own  money  to  persuade  the  public  to  support  unpopular  government  policies. 

(a)  What  Charter  arguments  might  a  taxpayer  make  to  challenge  this  use  of  tax  revenues? 

(b)  What  arguments  might  an  opposition  party  in  the  legislature  use  to  challenge  the 

unavailability  of  money  to  run  contrary  ads? 

(c)  Assume  that  a  newly  elected  party,  outraged  about  such  practices,  passes  a  law  which 

provides  that  no  public  revenues  may  be  used  to  pay  for  advertisements  whose  primary 
purpose  is  to  engage  in  what  is  in  substance  partisan  political  advertising.  Would  this  be 
constitutional? 


The  Right  to  Spend  Money  During  Election  and  Referendum  Campaigns 

Lib  man  v.  Quebec  (Attorney  General)  ,[1997]  3  S.C.R.  569 
ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  QUEBEC 


The  appellant  challenges  the  constitutional  validity  of  ss.  402,  403,  404,  406  para.  3,  413,  414, 
416  and  41 7  of  Appendix  2  of  the  Referendum  Act.  That  Act,  which  governs  referendums  in 
Quebec,  provides  that  groups  wishing  to  participate  in  a  referendum  campaign  for  a  given  option 
can  either  directly  join  the  national  committee  supporting  the  same  option  or  affiliate 
themselves  with  it.  It  also  provides  for  the  financing  of  the  national  committees  and  limits  their 
expenses  and  those  of  the  affiliated  groups.  The  impugned  provisions  deal  with  the  expenses 
that  may  be  incurred  during  a  referendum  campaign.  Sections  402  and  403  establish  the 
principle  of  "regulated  expenses".  These  expenses  include  the  cost  of  any  goods  or  services  that 
promote  or  oppose,  directly  or  indirectly,  an  option  submitted  to  a  referendum.  Under  ss.  406 
para.  3  and  413,  only  an  official  agent  of  a  national  committee,  or  one  of  his  or  her 
representatives,  may  incur  or  authorize  regulated  expenses.  Section  414  provides  that  such 
expenses  may  be  paid  only  out  of  the  referendum  fund,  which  is  available  only  to  the  national 
committees.  Under  s.  416,  no  person  may  accept  or  execute  an  order  for  regulated  expenses 
unless  they  are  incurred  or  authorized  by  the  official  agent  of  a  national  committee  or  by  one  of 
his  or  her  representatives.  Under  s.  417,  no  person  may  receive  a  price  different  from  the 
regular  price  for  goods  or  services  representing  a  regulated  expense.  Finally,  s.  404  lists 
exceptions  to  regulated  expenses.  These  exceptions,  or  unregulated  expenses,  comprise 
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Notes  and  Questions 

1 .  Is  there  now  any  difference  between  the  Canadian  and  U.S.  approaches  to  the 
categorization  of  speech  in  a  heirarchy,  with  political  speech  at  the  top? 

2.  Should  the  Court  approach  this  kind  of  legislation  on  the  basis  that  expert  evidence  is 
required  to  prove  legislative  facts,  or  on  the  basis  that  common  sense  is  a  sufficient  foundation 
for  fact-finding? 

3.  Does  the  Court's  approach  here  leave  any  room  for  a  different  constitutional  approach  in 
the  case  of  elections? 

4.  To  what  extent  is  the  avenue  of  legal  challenge  to  one  of  the  conduct  of  the  official 
spending  agents  a  constitutionally  acceptable  alternative  to  allowing  for  more  third  party 
spending? 


Harper  v.  Canada  (Attorney  General),  [2004]  S.C.J.  No.  28 

The  respondent  brought  an  action  for  a  declaration  that  ss.  323(1)  and  (3),  350  to  360,  and  362  of 
the  Canada  Elections  Act  were  of  no  force  or  effect  for  infringing  ss.  2(b),  2(d)  and  3  of  the 
Canadian  Charter  of  Rights  and  Freedoms.  Section  350  limits  third  party  election  advertising 
expenses  to  $3000  in  a  given  electoral  district  and  $150,000  nationally;  s.  351  prohibits 
individuals  or  groups  from  splitting  or  colluding  for  the  purposes  of  circumventing  these  limits; 
ss.  352-357,  359-360  and  362  require  a  third  party  to  identify  itself  in  all  of  its  election 
advertising,  to  appoint  financial  agents  and  auditors,  and  to  register  with  the  Chief  Electoral 
Officer;  and  s.  323  provides  for  a  third  party  advertising  blackout  on  polling  day.  The  trial  judge 
concluded  that  ss.  350  and  351  were  in  prima  facie  violation  of  ss.  2(b)  and  2(d)  and  that  neither 
was  justified  under  s.  1  of  theCharter.  The  Court  of  Appeal  upheld  the  unconstitutionality  of  ss. 
350  and  351  and  also  struck  down  ss.  323,  352-357,  359-360  and  362  on  the  basis  that  the 
provisions  "must  all  stand  or  fall  together  as  pail  of  the  same  design". 

The  reasons  of  McLachlin  C.J.,  Major  and  Binnie  JJ.  were  delivered  by 

^1  1  McLACHLIN  C.J.  and  MAJOR  J.  (dissenting  in  part): —  This  Court  has  repeatedly  held  that 
liberal  democracy  demands  the  free  expression  of  political  opinion,  and  affirmed  that  political 
speech  lies  at  the  core  of  the  Canadian  Charter  of  Rights  and  Freedoms'  guarantee  of  free 
expression.  It  has  held  that  the  freedom  of  expression  includes  the  right  to  attempt  to  persuade 
through  peaceful  interchange.  And  it  has  observed  that  the  electoral  process  is  the  primary  means 
by  which  the  average  citizen  participates  in  the  public  discourse  that  shapes  our  polity.  The 
question  now  before  us  is  whether  these  high  aspirations  are  fulfilled  by  a  law  that  effectively 
denies  the  right  of  an  ordinary  citizen  to  give  meaningful  and  effective  expression  to  her  political 
views  during  a  federal  election  campaign. 

If  2  The  law  at  issue  sets  advertising  spending  limits  for  citizens  -  called  third  parties  -  at  such 
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144  The  disclosure  requirements  add  transparency  to  the  electoral  process  and  are,  therefore, 
rationally  connected  to  providing  information  to  voters.  Third  parties  must  disclose  the  names 
and  addresses  of  contributors  as  well  as  the  amount  contributed  by  each.  The  Chief  Electoral 
Officer,  in  turn,  must  disclose  this  information  to  the  public.  In  conjunction  with  the  attribution 
requirements,  this  information  enables  voters  to  identify  who  is  responsible  for  certain 
advertisements.  This  is  especially  important  where  it  is  not  readily  apparent  who  stands  behind  a 
particular  third  party.  Thus,  voters  can  easily  find  out  who  contributes  and  who  spends. 

145  The  attribution,  registration  and  disclosure  provisions  are  minimally  impairing.  The 
disclosure  and  reporting  requirements  vary  depending  on  the  amount  spent  on  election 
advertising.  The  personal  information  required  of  contributors,  name  and  address,  is  minimal. 
Where  a  corporation  is  a  contributor,  the  name  of  the  chief  executive  officer  or  president  is 
required.  The  financial  information  that  must  be  disclosed,  contributions  and  advertising 
expenses  incurred,  pertains  only  to  election  advertising.  The  appointment  of  a  financial  agent  or 
auditor  is  not  overly  onerous.  Rather,  it  arguably  facilitates  the  reporting  requirements. 

T1  146  The  salutary  effects  of  the  impugned  measures  outweigh  the  deleterious  effects.  The 
attribution,  registration  and  disclosure  requirements  facilitate  the  implementation  and 
enforcement  of  the  third  party  election  advertising  scheme.  By  increasing  the  transparency  and 
accountability  of  the  electoral  process,  they  discourage  circumvention  of  the  third  party  limits 
and  enhance  the  confidence  Canadians  have  in  their  electoral  system.  The  deleterious  effects,  by 
contrast,  are  minimal.  The  burden  is  certainly  not  as  onerous  as  the  respondent  alleges.  There  is 
no  evidence  that  a  contributor  has  been  discouraged  from  contributing  to  a  third  party  or  that  a 
third  party  has  been  discouraged  from  engaging  in  electoral  advertising  because  of  the  reporting 
requirements. 

NOTES  AND  QUESTIONS 

1.  What  does  the  dissent  believe  the  test  is  for  deciding  under  s.  1  whether  a  law’s  objective 
is  pressing  and  substantial?  Does  it  square  with  the  formulation  of  this  test  in  Oakes? 

2.  The  dissent  complains  that  the  Attorney  General  didn’t  prove  that  the  rich  are  poised  to 
hijack  the  electoral  process.  How  might  the  Attorney  General  be  expected  to  prove  this?  Is  proof 
needed? 

3.  The  dissent  says  this  is  virtually  a  total  ban  on  participation  in  the  electoral  debate.  Does 
the  availability  of  the  internet  undermine  that  claim? 
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3. 


REGULATING  EXPRESSION  DURING  ELECTION  CAMPAIGNS 


Mills  v.  State  of  Alabama,  86  S.Ct.  1434  (1966) 

[The  editor  of  a  Birmingham  newspaper  was  arrested  for  violating  the  provisions  of  the 
Alabama  Corrupt  Practices  Act  which  made  it  an  offence  to  solicit  votes  for  or  against  any 
proposition  being  voted  on  on  the  day  of  the  vote,  by  publishing  an  editorial  strongly  urging  the 
citizens  to  vote  in  favour  of  a  mayor-city  council  form  of  government  instead  of  the  existing  city 
commission  form.  In  his  defence,  the  appellant  claimed  that  the  statute  infringed  his  freedom  of 
speech  and  was  therefore  unconstitutional.] 

Black  J.:  ... 

We  come  now  to  the  merits.  The  First  Amendment,  which  applies  to  the  States  through 
the  Fourteenth,  prohibits  laws  "abridging  the  freedom  of  speech,  or  of  the  press."  The  question 
here  is  whether  it  abridges  freedom  of  the  press  for  a  State  to  punish  a  newspaper  editor  for  doing 
no  more  than  publishing  an  editorial  on  election  day  urging  people  to  vote  a  particular  way  in  the 
election.  ... 

Whatever  differences  may  exist  about  interpretations  of  the  First  Amendment,  there  is 
practically  universal  agreement  that  a  major  purpose  of  that  Amendment  was  to  protect  the  free 
discussion  of  governmental  affairs.  This  of  course  includes  discussions  of  candidates,  structures 
and  forms  of  government,  the  manner  in  which  government  is  operated  or  should  be  operated, 
and  all  such  matters  relating  to  political  processes.  The  Constitution  specifically  selected  the 
press,  which  includes  not  only  newspapers,  books,  and  magazines,  but  also  humble  leaflets  and 
circulars... to  play  an  important  role  in  the  discussion  of  public  affairs.  Thus  the  press  serves  and 
was  designed  to  serve  as  a  powerful  antidote  to  any  abuses  of  power  by  government  officials  and 
as  a  constitutionally  chosen  means  for  keeping  officials  elected  by  the  people  responsible  to  all 
the  people  whom  they  were  selected  to  serve.  Suppression  of  the  right  of  the  press  to  praise  or 
criticize  governmental  agents  and  to  clamor  and  contend  for  or  against  change,  which  is  all  that 
this  editorial  did,  muzzles  one  of  the  very  agencies  the  Framers  of  the  Constitution  thoughtfully 
and  deliberately  selected  to  improve  our  society  and  keep  it  free.  The  Alabama  Corrupt  Practices 
Act  by  providing  criminal  penalties  for  publishing  editorials  such  as  the  one  here  silences  the 
press  at  a  time  when  it  can  be  most  effective.  It  is  difficult  to  conceive  of  a  more  obvious  and 
flagrant  abridgment  of  the  constitutionally  guaranteed  freedom  of  the  press.  ... 


Notes  and  Questions 

1 .  Political  public  opinion  surveys  have  been  conducted  and  published  increasingly  during 
election  campaigns.  Some  have  claimed  that  these  survey  results  unfairly  influence  voters' 
attitudes,  and  thus  weaken  the  democratic  process.  Assume  that  as  a  result  of  such  concerns,  a 
statute  is  passed  which  bans  the  publication  or  broadcast  of  the  results  of  any  electoral  public 
opinion  polls  during  the  period  of  an  official  campaign.  Penalties  for  breach  include  fine  or 
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imprisonment.  Would  such  a  law  withstand  Charter  scrutiny? 

2.  Assume  instead  that  the  law  requires  that  such  polls  may  not  be  published  during  the  last 
week  of  the  campaign.  What  should  the  result  be? 

3.  Assume  instead  that  the  law  does  not  ban  the  publication  of  such  polls.  Rather  it  simply 
provides  that  where  such  polls  are  to  be  published  or  broadcast,  the  report  must  include  the 
following  information,  to  ensure  that  all  the  relevant  information  is  made  available  to  the  reader 
or  viewer: 

(a)  the  actual  text  of  the  questions  posed  in  the  poll; 

(b)  the  number  of  persons  surveyed; 

(c)  whether  the  poll  was  conducted  by  telephone,  mail  or  in  person; 

(d)  the  response  rates  on  the  survey; 

(e)  the  percentages  of  respondents  which  were  undecided,  and  the  percentages  of  respondents 
preferring  each  of  the  candidates. 

What  should  the  result  of  a  Charter  challenge  be? 

4.  Political  advertising  during  election  campaigns  in  Ontario  cannot  be  broadcast  except 
during  a  fixed  period  of  time  during  the  campaign,  which  starts  several  days  into  the  campaign, 
and  which  ends  two  days  before  election  day.  Is  this  constitutionally  defensible? 

5.  The  televised  electoral  leaders'  debate  has  assumed  a  prominent  place  in  the  modem 
election  campaign.  It  is  the  best,  and  at  times  the  only  chance  for  the  majority  of  voters  to  see  the 
key  leaders  interact  without  the  benefit  of  film  editing  and  choreography.  One  journalist  has 
suggested  that  these  debates  be  made  mandatory  in  every  election  campaign.  Would  this  be 
constitutional? 

6.  Consider  again  Trieger  (the  Green  Party  case)  discussed  in  Chapter  18,  supra.  Do  T.V. 
stations,  broadcasting  a  leaders'  debate,  have  a  constitutional  duty  to  include  leaders  of  more 
marginal  parties?  Would  it  be  constitutional  to  require  T.V.  stations  to  include  them?  Would  it 
make  a  difference  if  the  excluded  party  was  the  Green  Party,  which  has  never  had  much  electoral 
success  in  Canada,  or  if  it  was  the  new  Reform  Party,  which  pundits  claim  to  have  a  good  chance 
of  making  large  gains  in  the  next  federal  election? 


4.  REGULATING  THE  PUBLICATION  OF  PUBLIC  OPINION  POLLS 

Thomson  Newspapers  Co.  (c.o.b.  Globe  and  Mail)  v.  Canada  (Attorney  General) 

(1998)  1  S.C.R.  877  Supreme  Court  of  Canada 

The  appellants  brought  an  application  for  a  declaration  that  s.  322.1  of  the  Canada  Elections  Act 
violates  freedom  of  expression  and  the  right  to  vote  guaranteed  by  ss.  2(b)  and  3  of  the 
Canadian  Charter  of  Rights  and  Freedoms.  The  impugned  section  prohibits  the  broadcasting, 
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the  potential  to  irreparably  mislead  voters,  particularly  strategic  voters,  because  of  the 
purportedly  scientific,  reliable  nature  of  most  opinion  poll  results.  The  deleterious  effect  of  the 
measure  is  that  s.  322.1  deprives  some  voters,  who  rely  on  polls  to  make  their  decision,  of  some 
late  campaign  opinion  poll  results.  This  deleterious  effect  is  quite  limited,  when  one  considers 
the  delay  between  conducting  the  poll  and  ultimately  publishing  its  results.  In  fact,  what  is 
prohibited  is  the  publication  of  results  of  polls  conducted  at  best  three  days  or  more  before 
polling  day,  as  against  polls  conducted  five  or  more  days  before  polling  day.  And  as  we  can  see 
from  Table  1.11  of  the  Lachapelle  Study,  supra,  at  pp.  113-15,  a  polling  organization  could  take 
up  to  seven  days  to  interview  their  respondents  for  a  cross-Canada  survey.  This  tends  to  detract 
from  both  the  accuracy  and  the  timeliness  of  the  "snapshot".  As  I  pointed  out  earlier,  a  strategic 
voter  cannot  cast  a  significant  vote  if  the  information  required  to  exercise  that  vote  is  not 
discussed  and  scrutinized  in  order  to  assess  its  real  value.  Poll  results  which  cannot  be  assessed 
in  a  timely  manner  may  actually  deprive  voters  of  the  effective  exercise  of  their  franchise. 

[para61]  As  to  the  effects  of  the  measure  on  freedom  of  expression,  on  the  one  hand,  s.  322.1 
precludes  the  media  from  publishing  polls  on  the  last  weekend  of  the  election  campaign  and  on 
polling  day.  This  ban  causes  minimal  impairment  to  freedom  of  expression  because  of  its  very 
short  duration  and  because  of  the  lack  of  satisfactory  alternatives  available  to  tailor  the  measure 
to  the  legislative  objective.  On  the  other  hand,  s.  322.1  has  a  positive  impact  on  freedom  of 
expression.  It  promotes  debate  and  truth  in  political  discussion  since  it  gives  voters  the 
opportunity  to  be  informed  about  the  existence  of  misleading  factual  information.  The  salutary 
effects  of  the  measure  concerning  both  the  right  to  vote  and  freedom  of  expression  thus 
outweigh  the  deleterious  effects  caused  by  the  impugned  provision. 

[para62]  I  therefore  find  that  s.  322. 1  of  the  Canada  Elections  Act  does  not  infringe  the  right 
to  vote  as  guaranteed  under  s.  3  of  the  Charter  and  that,  while  it  restricts  freedom  of  expression 
within  the  meaning  of  s.  2(b)  of  the  Charter,  it  constitutes  a  reasonable  limit  demonstrably 
justified  in  a  free  and  democratic  society  under  s.  1  of  the  Charter  and  hence  does  not  violate  the 
Charter. 


Notes  and  Questions 

1 .  Is  it  possible  under  s.  1  four  the  courts  to  have  a  varying  scale  of  deference  to  the 
Parliament,  as  the  majority  claims,  while  maintaining  a  consistent  and  constant  burden  of  proof 
on  the  government  under  Charter  s.  1  ? 

2.  Under  the  majority’s  contextual  approach  to  s.  1,  when  should  a  court  be  deferential  to  a 
legislature,  and  how  deferential  should  it  be? 

3.  Compare  the  assumptions  about  human  rationality  in  this  case  to  those  in  the  various 
decisions  in  Keegstra.  Are  they  compatible? 
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4.  This  case  talks  about  polls  which  are  generally  conducted  on  a  national  basis.  Docs  the 
tact  that  our  electoral  system  works  on  a  riding-by-riding  basis  have  any  relevance  to  this  issue? 

5.  After  this  decision,  when  is  a  Government  required  to  adduce  cogent  evidence  to  meet  the 
s.  1  rational  connection  test,  and  when  can  it  rely  on  arguments  of  logic  or  "common  sense"? 

6.  This  legislation  is  judicially  condemned  both  for  overbreadth  and  underbreadth  under  s. 

1.  Is  there  any  analytical  difficulty  with  this?  Can  a  government  lose  under  s.  1  because  a  law 
does  not  go  far  enough  in  taking  away  Charter  rights?  If  so,  on  what  basis? 

7.  After  this  decision,  is  it  constitutional  to  ban  partisan  election  ads  on  TV  or  radio  on 
election  day?  On  the  day  before  election  day?  For  48  hours  before  election  day? 

8.  Polls  of  this  sort  are  often  conducted  by  the  media  themselves.  This  has  been  criticized 
as  the  media  manufacturing  news  rather  than  covering  the  issues.  Is  this  relevant? 

9.  Can  a  court  properly  condemn  a  law  as  not  meeting  the  minimal  impairment  test  without 
addressing  whether  a  proferred  alternative  option  for  legislation  would  be  constitutional? 

10.  Regarding  the  Court's  concerns  that  members  of  the  public  can  be  disporpotionately 
dazzled  by  scientific  expertise,  when  serving  as  jurors  and  not  as  voters,  see  R.  v.  Mohan,  [1994] 
2  S.C.R.  9. 


R.  v.  Brvan  [2007]  S.C.J.  No.  12 

Appeal  by  the  accused,  Bryan,  from  a  British  Columbia  Court  of  Appeal  decision  allowing  the 
Crown's  appeal  from  a  summary  conviction  appeal  court  decision  declaring  s.  329  of  the  Canada 
Elections  Act  unconstitutional.  During  the  2000  federal  election,  the  appellant  posted  election 
results  from  32  ridings  in  Atlantic  Canada  on  the  internet  while  polling  stations  remained  open 
elsewhere  in  Canada.  He  was  charged  with  contravening  s.  329  of  the  Act,  which  prohibited  the 
transmission  of  election  results  in  one  electoral  district  to  another  electoral  district  before  the 
close  of  all  polling  stations  in  that  other  district.  The  appellant  applied  for  a  declaration  that  s. 
329  infringed  his  right  to  freedom  of  expression  under  s.  2(b)  of  the  Charter.  The  application  was 
dismissed  and  the  appellant  was  convicted.  On  appeal  to  the  summary  conviction  appeal  court, 
that  court  declared  that  the  provision  was  unconstitutional  and  was  not  saved  by  s.  1 .  The  Court 
of  Appeal  held  that  s.  329  was  a  justified  limit  on  freedom  of  expression  and  restored  the 
conviction. 

HELD:  Appeal  dismissed. 

The  following  are  the  reasons  delivered  by  BASTARACHE  J.:— 


I.  Introduction 
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country.  As  noted  above,  the  32  ridings  in  Atlantic  Canada  cannot  determine  the  likely  outcome 
of  the  election. 

[para  132]  There  is,  therefore,  no  persuasive  evidence  of  harm  requiring  the  remedial  attention  of 
a  publication  ban.  This  means  that  the  government's  justification  fails  the  proportionality  branch 
since  there  can  be  nothing  proportional  between  the  benefits  of  a  limitation  and  its  harmful 
effects  if  there  is  no  demonstrated  benefit  to  the  limitation. 

[paral33]  This  Court  concluded  in  Thomson  Newspapers  that  it  was  constitutionally 
impermissible  to  prevent  voters  from  learning  about  public  opinion  polls  just  before  an  election 
because  no  harm  could  be  imputed  from  this  knowledge.  Similarly,  in  this  case  the  imputation  of 
harm  is  weak,  speculative  and  unpersuasive.  Potential  harm  caused  by  electoral  informational 
imbalance  is  eliminated  by  staggered  hours,  which  guarantee  that  voters  cannot  know  what  the 
overall  outcome  of  the  election  is  likely  to  be  before  they  go  to  the  polls,  the  only  harmful 
information  imbalance  identified  by  the  Lortie  Commission  as  worthy  of  remedial  attention. 
Section  329  of  the  Canada  Elections  Act  is,  therefore,  a  remedy  for  an  undemonstrated  problem 
and,  as  a  result,  an  overbroad  intrusion  on  a  Charter  right.  As  an  excessive  response  to  an 
insufficiently  proven  harm  in  light  of  the  implementation  of  staggered  voting  hours,  the 
publication  ban  in  s.  329  of  the  Canada  Elections  Act  is  therefore  a  violation  of  s.  2(b)  of  the 
Charter  that  is  not  justified  under  s.  1. 


NOTES  AND  QUESTIONS 

1.  Of  what  relevance  should  be  public  opinion  poll  evidence  on  the  impugned  provision’s 
perceived  need  or  importance? 

2.  Is  the  disagreement  between  the  majority  and  the  dissent  over  the  legal  test  under  s.  1,  or  on 
the  evidence,  or  both? 

3.  What  relevance  to  the  s.  1  analysis  should  the  availability  of  the  internet  to  undermine  such 
restrictions  play?  Is  the  majority’s  treatment  of  this  issue  in  effect  a  reversal  or  back-tracking  on 
Lamer,  C.J.C.’s  views  on  this  issue  in  Dagenais? 


5.  REGULATING  POLITICAL  PARTIES 
Figueroa  v.  Canada  (Attorney  General),  [2003]  S.C.J.  No.  37 

Under  the  Canada  Elections  Act,  a  political  party  must  nominate  candidates  in  at  least  50 
electoral  districts  in  order  to  obtain,  and  then  to  retain,  registered  party  status.  Registered  parties 
qualify  for  several  benefits  including  the  right  of  candidates  to  issue  tax  receipts  for  donations 
made  outside  the  election  period,  to  transfer  unspent  election  funds  to  the  party  and  to  list  their 
party  affiliation  on  the  ballot  papers.  The  appellant  challenged  the  constitutionality  of  the  50- 
candidate  threshold.  The  trial  judge  held  that  the  threshold  was  inconsistent  with  s.  3  of  the 
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in  s.  3  ensure  that  each  citizen  has  an  opportunity  to  express  an  opinion  about  the  formation  of 
social  policy  and  the  functioning  of  public  institutions  through  participation  in  the  electoral 
process. 

[para30]  In  the  final  analysis,  I  believe  that  the  Court  was  correct  in  Haig,  supra,  to  define  s.  3 
with  reference  to  the  right  of  each  citizen  to  play  a  meaningful  role  in  the  electoral  process. 
Democracy,  of  course,  is  a  form  of  government  in  which  sovereign  power  resides  in  the  people  as 
a  whole.  In  our  system  of  democracy,  this  means  that  each  citizen  must  have  a  genuine 
opportunity  to  take  part  in  the  governance  of  the  country  through  participation  in  the  selection  of 
elected  representatives.  The  fundamental  purpose  of  s.  3,  in  my  view,  is  to  promote  and  protect 
the  right  of  each  citizen  to  play  a  meaningful  role  in  the  political  life  of  the  country.  Absent  such 
a  right,  ours  would  not  be  a  true  democracy. 

[para31]  For  this  reason,  I  cannot  agree  with  LeBel  J.  that  it  is  proper,  at  this  stage  of  the 
analysis,  to  balance  the  right  of  each  citizen  to  play  a  meaningful  role  in  the  electoral  process 
against  other  democratic  values,  such  as  the  aggregation  of  political  preferences.  Legislation  that 
purports  to  encourage  the  aggregation  of  political  preferences  might  advance  certain  collective 
interests,  but  it  does  not  benefit  all  citizens,  namely,  those  whose  interests  are  not  aggregated  by 
the  mainstream  political  parties.  As  a  result,  the  proportionality  analysis  endorsed  by  LeBel  J. 
clearly  admits  of  the  possibility  that  collective  or  group  interests  will  be  balanced  against  the 
right  of  each  citizen  to  play  a  meaningful  role  in  the  electoral  process  at  the  infringement  stage  of 
the  analysis.  If  the  government  is  to  interfere  with  the  right  of  each  citizen  to  play  a  meaningful 
role  in  the  electoral  process  in  order  to  advance  other  values,  it  must  justify  that  infringement 
under  s.  1 . 


NOTES  AND  QUESTIONS 

1.  Although  this  case  was  about  Charter  s.  3,  what  implications  does  its  outcome  and  analysis 
have  for  the  interpretation  of  Charter  s.  2(b)? 

2.  Under  this  approach  to  Charter  s.  3,  could  one  similarly  argue  by  analogy  that  s.  2(b)  was 
violated  here?  If  so,  would  the  s.  1  analysis  and  outcome  be  any  different  for  s.  2(b)  than  for  s.  3 
of  the  Charter? 

3.  Is  the  “informational”  component  here  different  from  that  which  s.  2(bA)  otherwise 
guarantees? 
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one  other  took  steps  to  seek  office.  Accordingly,  fewer  than  1  percent  of  Alberta's  school  trustees 
could  be  exposed,  on  Alberta's  view  of  the  matter,  to  potential  conflicts  of  interest. 

[para  117]  Second,  the  appellants'  uncontradicted  evidence  demonstrated  that  potential  conflicts 
arose  only  two  or  three  times  a  year  and  have  been  adequately  dealt  with  by  recusals. 

[parallS]  Third,  the  trial  judge  found  that  Alberta  presented  no  reliable  evidence  on  either  the 
frequency  of  conflicts  of  interest,  or  of  their  impact  on  decision-making. 

[paral  19]  In  short,  on  the  first  branch  of  the  Oakes  test,  the  trial  judge  was  entitled  to  find,  as  she 
did,  that  Alberta's  assertion  of  a  pressing  and  substantial  concern  could  not  succeed  and  nothing 
before  this  Court  permits  of  a  different  conclusion. 

[paral  20]  But  even  if  Alberta's  declared  objective  were  to  be  considered  pressing  and  substantial, 
the  LAEA  Amendments  would  clearly  fail  the  minimum  impairment  branch  of  the  test  laid  down 
in  Oakes.  Legislatures  are  not  bound  to  adopt  the  "least  impairing"  means  of  furthering  pressing 
and  substantial  objectives.  They  cannot,  however,  interfere  with  or  limit  constitutionally 
protected  rights  or  freedoms  in  a  manner  that  plainly  overshoots  the  mark.  And,  as  already 
mentioned,  Alberta  presented  no  evidence  that  the  previous  legislative  scheme,  which  had  been 
in  place  for  over  40  years,  was  in  any  way  inadequate  to  address  Alberta's  stated  concerns. 

[paral21]  Finally,  I  note  that  Alberta  permits  municipal  employees  to  seek  election  to  the 
councils  of  municipalities  other  than  their  employer,  and  no  evidence  was  adduced  to  explain 
why  they  can  or  should  be  treated  differently  in  this  respect.  Nor  has  any  of  the  parties  suggested 
that  holding  office  as  a  school  trustee  is  more  "managerial"  than  serving  as  a  municipal 
councillor  and  subject  for  that  reason  to  different  considerations  under  either  s.  2(b)  or  s.  1  of  the 
Charter. 

V 

[paral 22]  With  respect  for  those  who  see  the  matter  differently,  1  am  therefore  persuaded  that  s.  1 
of  the  LAEA  Amendments,  which  violates  the  freedom  of  expression  afforded  Alberta  school 
employees  by  s.  2(b)  of  the  Charter,  is  not  justified  under  s.  1  of  the  Charter. ... 

NOTES  AND  QUESTIONS 

1.  Is  running  for  school  board  properly  found  to  be  guaranteed  by  s.  2(b)?  Why  or  why  not? 

2.  The  opinions  debate  about  this  as  a  possible  statutory  platform  for  expression.  Is  this  a  useful 
doctrinal  construct?  What  other  statutory  platforms  would  be  covered  by  this?  How  should  the 
regulation  of  such  statutory  platforms  be  approached  under  s.  1? 

3.  The  dissent’s  s.  1  analysis  holds  against  the  Government  the  fact  that  municipal  employees  can 
run  for  municipal  council.  Must  the  Government  consistently  address  a  problem  across  the  board 
before  it  can  invoke  s.  1? 
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1.  INTRODUCTION 


The  previous  chapter  focused  on  legal  restrictions  on  expressive  activity  during  election 
campaigns.  This  chapter's  focus  is  more  specific.  It  addresses  the  extent  to  which  the  political 
activities  of  public  servants  can  be  restricted  by  law,  consistent  with  the  Charter. 

With  the  ongoing  expansion  of  government  at  all  levels,  public  servants  have  become  a 
large  part  of  the  workforce.  In  many  cases,  they  have  the  advantage  of  becoming  familiar  with 
the  workings  of  government,  the  policy  issues  of  the  day,  and  the  like.  They  have  the 
disadvantage  that  there  are  often  strict  limits  on  the  extent  to  which  they  can  translate  this 
knowledge  into  public  partisan  political  activity. 

In  defence  of  such  restrictions,  it  is  argued  that  a  core  requirement  of  parliamentary 
government  is  that  the  public  service  be  professional  and  politically  neutral.  The  public  and 
politicians  must  have  faith  in  the  public  service  as  a  body  which  objectively  analyzes  issues, 
presents  options  to  its  political  masters,  and  implements  decisions  made  at  the  political  level. 

This  political  neutrality  would  be  compromised  if  the  public  service  were  to  become  politicized. 
Moreover,  it  is  contended  that  public  servants  should  feel  free  from  any  pressure  to  conform  to 
any  political  viewpoint,  and  should  be  immune  from  any  pressure  or  fear  that  their  employment 
could  be  jeopardized  if  they  do  not  offer  to  provide  support  for  a  particular  political  party. 

The  question  presented  in  this  chapter  is  as  follows:  to  what  extent  is  it  justifiable  to  limit 
the  political  activities  of  public  servants  in  the  Charter  era?  The  cases  set  out  in  this  chapter 
address  this  broad  question.  They  also  raise  a  variety  of  remedial  issues.  For  example,  can  such 
legislation  be  declared  invalid  on  its  face,  though  it  may  be  constitutional  in  some  applications 
and  unconstitutional  in  others?  In  such  circumstances,  should  the  courts  decline  to  adjudicate  the 
issue  unless  and  until  disciplinary  action  is  taken  against  individuals? 


2.  THE  CANADIAN  POSITION  APART  FROM  THE  CHARTER 


Fraser  v.  P.S.S.R.B.,  [1985]  2  S.C.R.  455 

[The  appellant,  an  employee  of  Revenue  Canada,  publicly  criticized  the  federal  government's 
metric  policy  and  the  entrenchment  of  the  Charter.  For  these  actions  he  received  two 
suspensions  and  eventually  a  discharge  when  the  criticisms  continued.  While  holding  that  the 
first  suspension  was  unjustified,  the  P.S.S.R.B.  held  that  the  second  suspension  and  discharge 
were  appropriate.  Appellant  sought  judicial  review  of  the  decision  of  the  Adjudicator  but  was 
denied  by  the  Federal  Court  of  Appeal.] 
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limit  being  one  it  was  reasonable  to  impose,  and  his  comments  in  Irwin  Toy  Ltd,  v.  .Quebec 
(Attorney  General),  [1989]  1  S.C.R.  927,  that  the  Court  would  not  take  a  restrictive  approach  to 
social  science  evidence  in  the  name  of  minimal  impairment.  I  recognize,  at  once,  that  those  were 
cases  where  the  Court  was  looking  at  legislation  mediating  between  competing  interests.  This 
case  does  not  fall  into  any  recognized  category  because  here  the  state  is  limiting  a  right  in  another 
context,  the  regulation  of  the  activities  of  those  whose  function  it  is  to  maintain  the  democratic 
society  which  is  integral  to  the  whole  of  the  Charter. 

I  would  not  impose  an  exacting  standard  upon  the  state  in  the  circumstances  of  this  case. 

It  is  unnecessary,  however,  for  me  to  define  the  standard  because,  in  my  view,  the  proposed  less 
restrictive  means  are  flawed.  I  agree  with  the  trial  judge  who  could  not  conclude  that  categorizing 
the  civil  service  (and  thus  abandoning  any  restraint  on  the  so-called  lower  level  civil  service) 
would  satisfy  the  objective  of  preserving  the  political  neutrality  of  the  civil  service.  Before  we 
say  that  other  less  intrusive  means  are  available,  we  must  also  be  able  to  say  that  those  means 
will  meet  the  objective. 


Notes  and  Questions 

1 .  What  legislative  restrictions  on  public  servants'  political  activities  would  be 
constitutionally  permissible  under  the  principles  set  down  in  this  decision? 

2.  What  arguments  are  there  in  favour  of  the  court  employing  the  remedy  of  constitutional 
exemptions  or  "reading  down"  rather  than  striking  down  this  law  in  its  entirety? 

3.  What  decision  should  a  court  reach  in  the  Fraser  case  supra,  if  it  were  argued  under  the 

Charter? 

4.  Assume  that  a  federal  public  servant,  employed  in  a  policy  branch  of  the  federal 
government,  is  asked  by  his  or  her  superior  to  write  a  speech  for  the  minister,  which  is  to 
describe  the  virtues  of  a  new  policy  to  be  announced  by  the  minister,  and  which  is  also  to  attack 
the  personal  habits  and  morals  of  the  leader  of  an  opposition  party.  The  public  servant  is  not 
happy  at  all  about  this  request,  and  consults  you  for  legal  advice.  Would  the  Charter  assist  your 
client.  What  action  should  your  client  take? 

5.  The  media  at  times  will  report  stories  of  corruption  or  impropriety  within  the  ranks  of 
government.  At  times,  these  stories  will  be  based  on  sources,  attributed  or  otherwise,  from 
within  the  public  sendee.  These  sources  can  be  colloquially  called  "whistle-blowers".  A 
problem  confronting  whistle-blowers  is  that  they  can  have  a  fear  that  if  their  whistle-blowing 
activities  are  discovered,  they  may  become  unemployed  whistle-blowers.  In  this  regard,  public 
servants  are  often  required  to  take  an  oath  of  confidentiality  at  the  start  of  their  employment. 

Assume  that  a  story  about  misappropriation  of  public  moneys  runs  in  the  papers.  A 
cabinet  minister's  executive  assistant  suspects  who  the  leak  came  from,  and  orchestrates  the 
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dismissal  of  the  employee  in  question  "for  breach  of  his  oath  confidentiality  -  a  very  important 
condition  of  employment  here."  Does  the  Charter  provide  this  employee  with  any  legal  source 
for  relief? 


O.P.S.E.U.  v.  A.-G.  of  Ontario  (1988),  65  O.R  (2d)  (H.C.J.) 

Eberle  J.  (orally): 

An  attack  is  made. ..on  certain  sections  of  the  Public  Service  Act,  R.S.O.  1980,  c.418, 
and  of  the  Crown  Employees  Collective  Bargaining  Act,  R.S.O.  1980,  c.108,  provisions  which 
restrict  in  various  ways  the  political  activity  of  public  employees  ... 

Except  for  s.  1 1,  all  of  the  statutory  sections  now  attacked  were  previously  attacked  in  the 
case  of  Re  Ontario  Public  Service  Employees  Union  and  A.-G.  Ont.,  [1987]  2  S.C.R.  2.  At  that 
time  no  Charter  issues  were  dealt  with  by  the  court.  ...  In  the  Public  Service  Act,  a  group  of 
sections  running  from  ss.  1 1  to  16  deal  with  those  activities: 

11.  A  Crown  employee. ..may  be  candidate  for  election  to  any  elective  municipal 
office. ..or  may  serve  in  such  office  or  actively  work  in  support  of  a  candidate  for  such 
office  if, 

(a)  the  candidacy,  sendee  or  activity  does  not  interfere  with  the  performance  of  his  duties  as 
a  Crown  employee; 

(b)  the  candidacy,  sendee  or  activity  does  not  conflict  with  the  interest  of  the  Crown;  and 

(c)  the  candidacy,  sendee  or  activity  is  not  in  affiliation  with  or  sponsored  by  a  provincial  or 
federal  political  party. 

12(l)Except  during  a  leave  of  absence  granted  under  subsection  (2),  a  Crown  employee 
shall  not, 

(a)  be  a  candidate  in  a  provincial  or  federal  election  or  serve  as  an  elected  representative  in 
the  legislature  of  any  province  or  in  the  Parliament  of  Canada; 

(b)  solicit  funds  for  a  provincial  or  federal  political  party  or  candidate;  or 

(c)  associate  his  position  in  the  sendee  of  the  Crown  with  any  political  activity. 

(2)  Any  Crown  employee. ..who  proposes  to  become  a  candidate  in  a  provincial  or 
federal  election  shall  apply  through  his  minister  to  the  Lieutenant  Governor  in  Council  for 
leave  of  absence  without  pay  for  a  period, 
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Counsel  argued  that  the  union  would  not  be  seen  by  others  as  representing  politically  all 
of  its  members,  just  as  other  organizations  such  as  political  parties  may  not,  on  particular  issues, 
represent  the  views  of  all  the  members  of  that  party.  Surely  however  if  the  union  could  make 
money  contributions  to  a  political  party,  the  fact  of  doing  so  would  make  it  appear  to  everyone 
that  the  union  was  doing  so  on  behalf  of  all  of  its  members.  But  it  would  be  even  worse  if 
counsel  is  correct,  for  if  so,  the  union  would  in  fact  be  making  financial  contributions  to  a 
political  party  on  behalf  of  all  of  its  members,  without  having  any  mandate  from  all  of  its 
members  to  so  express  their  political  views. 

It  is  important  here  to  recognize  that  the  employees  in  the  union's  bargaining  unit  are 
required  to  contribute  to  it  whether  or  not  they  are  members,  and  whether  or  not  they  support  its 
political  views.  In  this  sense  the  union  is  not  entirely  a  voluntary  organization  and  in  this  sense 
some  at  least  of  the  money  that  it  receives  is  money  received  from  persons  who  do  not  support  its 
partisan  views  or  activities.  Nevertheless,  by  its  statutory  position  as  bargaining  agent  the  union 
is  able  to  obtain  money  from  such  persons.  In  considering  whether  or  not  the  union  should  be 
free  to  make  political  contributions,  this  is  an  aspect  that  ought  not  to  be  forgotten. 

I  am  satisfied  accordingly  that  the  sections  in  the  Crown  Employees  Collective 
Bargaining  Act  that  are  in  issue  in  this  case  meet  the  proportionality  tests  in  Oakes  and  that  the 
restrictions  are  valid,  justified  and  reasonable  under  the  s.  1  of  the  Charter.  ... 


Notes  and  Questions 

1 .  Compare  this  decision,  with  the  Supreme  Court's  later  ruling  in  the  Osborne  case.  Is 
there  a  message  here  as  to  the  different  approaches  to  Charter  values  and  analysis  employed  in 
the  Supreme  Court  and  some  lower  Canadian  courts? 

2.  In  this  case,  the  union  sought  a  series  of  declarations  that  a  number  of  sections  of  the 
provincial  Public  Service  Act  and  Crown  Employees  Collective  Bargaining  Act  unconstitutional. 
Eberle  J.  noted  that  the  case  was  not  brought  on  particular  facts,  but  instead,  on  "an  entirely 
hypothetical  and  theoretical  basis".  Do  you  agree  with  applicants'  litigation  strategy?  Do  you 
think  they  might  have  received  a  more  sympathetic  hearing  by  presenting  a  test  case?  Why  or 
why  not? 

3.  The  "impartiality"  rationale  only  satisfies  part  1  of  the  Oakes  test.  Do  you  agree  with 
Eberle  J.  that  each  of  the  provisions  challenged  also  satisfy  the  proportionality  test? 

4.  Eberle  J.  draws  a  distinction  between  municipal  elections,  on  the  one  hand,  and 
provincial  and  federal,  on  the  other.  See  also  Re  Rheaume  and  A-G  of  Ontario  (1989),  70  O.R. 
(2d)  602  (H.C.J.)  (upholding  s.38  of  the  Municipal  Act,  which  prohibits  employees  of  a 
municipality  or  a  local  board  from  holding  office  as  a  member  of  a  regional  council),  such  was 
also  the  holding  in  Jones  v.  A.G.  Ontario  (1988),  65  O.R.  (2d)  737,  where  the  court  rejected  a 
fire  fighter's  challenge  to  the  same  provision.  That  provision  required  that  a  municipal  employee 
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could  not  run  for  municipal  office  in  the  same  municipality  unless  he  or  she  (a)  takes  a  leave  of 
absence  during  the  campaign,  and  (b)  resigns  his  or  her  job  with  the  municipality  if  elected.  The 
Jones  court  summarily  dismissed  the  s.  2(b)  argument.  It  found  that  there  was  an  infringement  of 
Charter  s.  15  (equality  rights),  but  that  it  was  saved  under  s.  1. 

5.  The  Jones  and  Rheaume  decisions  were  both  appealed  to  the  Ontario  Court  of  Appeal, 
and  argued  together.  In  dismissing  the  Jones  appeal,  the  Court  of  Appeal  had  the  following  to 
say  about  s.  2(b): 

Jones  v.  Ontario  (Attorney  General);  Rheaume  v.  Ontario  (Attorney  General),  (1992)  7 
O  R.  (3d)  22 


It  is  sufficient  to  say  in  this  appeal  that  we  agree  with  Reid  J.  that  there  is 
no  infringement  ofss.  2(d)  and  3.  Furthermore,  assuming  that  the  restrictions 
placed  on  the  candidacy  of  municipal  employees  are  substantial  enough  to 
constitute  an  abridgement  of  their  freedom  of  expression  under  2(b),  we  are 
satisfied  that  the  requirements  ofs.  38  of  the  Municipal  Act  satisfy  the  test  set  out 
in  R  v.  Oakes,  and  are  reasonably  and  demonstrably  justified  in  a  free  and 
democratic  society  under  section  1  of  the  Charter. 
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1.  INTRODUCTION 


This  chapter  examines  an  issue  which  recurs  throughout  these  materials,  namely  the 
extent  to  which  an  individual  has  the  constitutional  right  not  to  be  compelled  by  the  state  to  say 
something,  or  to  engage  in  other  expressive  activity.  The  issues  which  can  arise  in  this  context 
include  the  following: 

1.  Does  Charter  s.  2(b)'s  guarantee  of  freedom  of  expression  prima  facie  include  a 
guarantee  against  being  compelled  by  the  state  to  say  something? 

2.  If  so,  what  activity  constitutes  "compelled  expression"?  For  example,  what  degree  of 
state  coercion  is  required  before  a  person  is  unconstitutionally  compelled  to  express 
something?  Does  this  guarantee  extend  only  to  the  coerced  making  of  statements,  or  as 
well,  to  the  coerced  engaging  in  expressive  activity? 

3.  If  compelled  expression  contravenes  Charter  s.  2(b),  how  severe  is  this  infringement 
as  compared  to  situations  where  the  state  prevents  a  person  from  expressing  a  viewpoint 
or  message? 

4.  What  test  should  apply  under  s.  1  to  situations  of  compelled  expression?  Does  the  test 
vary,  as  compared  to  situations  of  compelled  silence? 

To  examine  these  issues,  the  Canadian  approach  to  compelled  expression  is  examined, 
followed  by  a  consideration  of  the  approach  to  this  issue  under  the  U.S.  First  Amendment. 


2.  THE  CANADIAN  POSITION 


Slaight  Communications  Inc,  v.  Davidson,  [1989]  1  S.C.R.  1038. 

[The  respondent  filed  a  complaint  under  the  Canada  Labour  Code  after  he  was 
dismissed  by  his  employer,  allegedly  for  unsatisfactory  performance.  The  adjudicator  found  that 
he  had  been  wrongfully  dismissed  and,  in  addition  to  awarding  him  damages,  ordered  Slaight  to 
give  Davidson  a  letter  of  recommendation,  in  a  form  outlined  by  the  adjudicator.  Slaight 
appealed,  claiming  that  the  order  of  a  letter  of  recommendation  was  not  within  the  adjudicator's 
power  by  virtue  of  s.  61 .5(9)(c)  of  the  Code  and  that  it  infringed  the  appellant's  freedom  of 
expression.] 

Dickson  C.J.:-  ... 

The  question  to  be  decided  by  this  Court  is  whether  para,  (c)  of  s.  61 .5(9)  of  the  Canada 
Labour  Code  authorizes  the  adjudicator  to  order  the  employer  to  give  the  employee  a  letter  of 
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new  employment.  It  seems  to  me,  therefore,  that  there  will  be  times  when  such  an  order  is  the 
only  means  of  attaining  the  objective  sought,  that  of  counteracting  or  remedying  the 
consequences  of  the  dismissal.  It  is  certainly  very  rationally  connected  to  the  latter,  since  in 
certain  cases  it  is  the  only  way  of  effectively  remedying  the  consequences  of  the  dismissal.  It  is 
also  limited  to  requiring  that  the  employer  state  "objective"  facts  which,  in  the  case  at  bar,  are  not 
in  dispute  and  do  not  require  the  employer  to  express  any  opinion,  since  the  part  of  the  order 
regarding  the  prohibition  on  answering  a  request  for  information  about  respondent  other  than  by 
issuing  this  letter  has  been  found  to  be  unreasonable,  and  accordingly  outside  the  jurisdiction 
conferred  on  the  adjudicator.  The  employer  may  thus,  if  this  part  found  to  be  unreasonable  is 
removed,  indicate  for  example  that  he  was  directed  to  write  the  letter  and  that  it  therefore  does 
not  necessarily  contain  all  his  views  about  the  work  done  by  respondent.  Taking  these 
circumstances  into  account,  I  do  not  see  any  way  of  attaining  this  objective  in  the  case  at  bar 
without  impairing  the  employer's  freedom  of  expression.  Finally,  I  consider  that  the 
consequences  of  the  order  are  proportional  to  the  objective  sought.  As  I  have  already  said,  the 
latter  is  important  in  our  society.  The  limitation  on  freedom  of  expression  is  not  what  could  be 
described  as  very  serious.  It  does  not  abolish  that  freedom,  but  simply  limits  its  exercise  by 
requiring  the  employer  to  write  something  determined  in  advance.  This  limitation  on  freedom  of 
expression  mentioned  in  the  Charter  is  thus  in  my  opinion  kept  within  reasonable  limits  that  can 
be  demonstrably  justified  in  a  free  and  democratic  society.  In  making  this  part  of  the  order, 
therefore,  the  adjudicator  did  not  infringe  the  Charter  and  acted  within  his  jurisdiction.  ... 


Notes  and  Questions 

1 .  What  proposition  does  Slaight  stand  for? 

2.  Does  all  compelled  expression  automatically  violate  s.  2(b)  of  the  Charter?  Would  it 
violate  s.  2(b)  for  a  court  to  subpoena  a  witness  to  testify,  and  to  order  him  or  her  to  answer 
questions  under  oath,  over  the  witness's  objection?  If  so,  would  orders  to  testify  automatically  be 
saved  under  s.  1? 

3.  In  light  of  the  approach  taken  in  Slaight,  is  a  government  order  requiring  one  to  say 
something  that  the  speaker  disbelieves  a  greater  infringement  of  Charter  s.  2(b)  than  a 
government  order  prohibiting  the  speaker  from  saying  something  that  he  or  she  believes  to  be 
true?  What  about  a  government  order  or  law  prohibiting  one  from  stating  things  that  the  speaker 
does  not  believe  to  be  true?  See  Zundel  v.  the  Queen,  supra.  Chapter  1 1 

4.  From  the  Charter's  perspective,  does  it  make  a  difference  that  the  order  in  Slaight  was 
made  by  an  administrative  tribunal,  and  not  by  a  court?  Would  it  make  any  constitutional 
difference  if  the  statement  was  required  to  be  made  by  a  statute? 

5.  Applying  Sknght,  when  would  a  situation  of  compelled  expression  be  justifiable  under 
Charter  s.  1?  Is  the  test  the  same  as  in  cases  of  govemmentally-compelled  silence? 

Would  the  outcome  in  Slaight  be  different,  in  the  views  of  the  various  justices,  if  the 
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board  order  had  simply  provided  that  the  employer  could  not  answer  any  inquiries  or  make  any 
statements  about  the  employee  which  do  not  include  a  simple  recitation  of  the  fact  of  the 
employee's  employment  history,  and  a  positive  reference?  Is  there  a  principled  difference 
between  compelled  speech  and  compelled  silence? 

7.  Review  also  the  Supreme  Court's  decision  in  Lavigne  v.  OPSEU  [1991]  2  S.C.R.  21 1,  set 
out  in  chapter  6  which  also  addresses  the  question  of  compulsory  expression  under  s.  2(b). 

S.  Reconsider  the  issues  covered  in  Chapter  10  on  commercial  expression.  What  standard 
of  review  should  apply  where  the  state  compels  a  party  to  engage  in  certain  expression  in  the 
purely  commercial  context?  What  if  the  purpose  of  the  compelled  speech  is  to  prevent  or  rectify 
misleading  advertising?  Should  the  standard  be  the  same  when  the  party  which  is  compelled  to 
engage  in  expression  knows  that  the  facts,  compelled  to  be  stated,  are  in  fact  true?  What 
difference  should  it  make,  if  any,  if  the  party,  compelled  to  make  statements  in  the  commercial 
context,  is  a  corporation,  and  not  a  human  being? 


3.  THE  AMERICAN  POSITION 


West  Virginia  State  Board  of  Education  v.  Barnette  319  U.S.  624  (1943). 

Jackson  J.: 

Following  the  decision  by  this  Court  on  June  3,  1940,  in  Minersville  School  District  v. 
Gobitis,  310  U.S.  586,  the  West  Virginia  legislature  amended  its  statutes  to  require  all  schools 
therein  to  conduct  courses  of  instruction  in  history,  civics,  and  in  the  Constitutions  of  the  United 
States  and  of  the  State  'for  the  purpose  of  teaching,  fostering  and  perpetuating  the  ideals, 
principles  and  spirit  of  Americanism,  and  increasing  the  knowledge  of  the  organization  and 
machinery  of  the  government.'.  ... 

The  Board  of  Education  on  January  9,  1942,  adopted  a  resolution. ..ordering  that  the  salute 
to  the  flag  become  'a  regular  part  of  the  program  of  activities  in  the  public  schools,'  that  all 
teachers  and  pupils  'shall  be  required  to  participate  in  the  salute  honoring  the  Nation  represented 
by  the  Flag;  provided,  however,  that  refusal  to  salute  the  Flag  be  regarded  as  an  Act  of 
insubordination,  and  shall  be  dealt  with  accordingly.' 

The  resolution  originally  required  the  'commonly  accepted  salute  to  the  Flag'  which  it 
defined.  Objections  to  the  salute  as  'being  too  much  like  Hitler's'  were  raised  by  the  Parent  and 
Teachers  Association,  the  Boy  and  Girl  Scouts,  the  Red  Cross,  and  the  Federation  of  Women's 
Clubs.  Some  modification  appears  to  have  been  made  in  deference  to  these  objections,  but  no 
concession  was  made  to  Jehovah's  Witnesses.  What  is  now  required  is  the  'stiff-arm'  salute,  the 
saluter  to  keep  the  right  hand  raised  with  palm  turned  up  while  the  following  is  repeated:  '1 
pledge  allegiance  to  the  Flag  of  the  United  States  of  America  and  to  the  Republic  for  which  it 
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be  remembered  that  the  exercise  of  it,  even  when  unavoidable,  is  always  attended  with  a 
serious  evil,  namely,  that  the  correction  of  legislative  mistakes  comes  from  the  outside, 
and  the  people  thus  lose  the  political  experience,  and  the  moral  education  and  stimulus 
that  come  from  fighting  the  question  out  in  the  ordinary  way,  and  correcting  their  own 
errors.  ... 

The  tendency  of  a  common  and  easy  resort  to  this  great  function  [of  review]  now  lamentably  too 
common,  is  to  dwarf  the  political  capacity  of  the  people,  and  to  deaden  its  sense  of  moral 
responsibility.  It  is  no  light  thing  to  do  that.  ... 

Of  course  patriotism  cannot  be  enforced  by  the  flag  salute.  But  neither  can  the  liberal 
spirit  be  enforced  by  judicial  invalidation  of  illiberal  legislation.  Our  constant  preoccupation 
with  the  constitutionality  of  legislation  rather  than  with  its  wisdom  tends  to  preoccupation  of  the 
American  mind  with  a  false  value.  The  tendency  of  focusing  attention  on  constitutionality  is  to 
make  constitutionality  synonymous  with  wisdom,  to  regard  a  law  as  all  right  if  it  is 
constitutional.  Such  an  attitude  is  a  great  enemy  of  liberalism.  Particularly  in  legislation 
affecting  freedom  of  thought  and  freedom  of  speech  much  which  should  offend  a  free-spirited 
society  is  constitutional.  Reliance  for  the  most  precious  interests  of  civilization,  therefore,  must 
be  found  outside  of  their  vindication  in  courts  of  law.  Only  a  persistent  positive  translation  of  the 
faith  of  a  free  society  into  the  convictions  and  habits  and  actions  of  a  community  is  the  ultimate 
reliance  against  unabated  temptations  to  fetter  the  human  spirit. 


Notes  and  Questions 

1 .  In  his  dissent.  Frankfurter  echoes  a  strong  position  in  favour  of  "judicial  restraint"  in  the 
constitutional  context.  It  parallels  a  strong  rejection  of  the  U.S.  Supreme  Court’s  activity 
between  1905  and  1937,  during  the  famous  "Lochner  era",  during  which  a  majority  of  the  court 
struck  down  socio-economic  legislation  in  the  name  of  property  and  contract  rights.  In  the  late 
1930s,  a  newly  packed  Supreme  court  retreated  from  the  prior  period  of  judicial  interventionism 
in  economic  regulatory  legislation,  for  the  same  reasons  as  are  set  forth  in  this  Frankfurter 
dissent.  Is  there  a  difference  between  judicial  interventionism  in  laws  which  govern  economic 
activity,  and  judicial  interventionism  vis  a  vis  laws  alleged  to  threaten  freedom  of  expression? 

2.  This  case  deals  with  compelled  expression  by  children.  Do  children  have  the  same  rights 
under  Charter  s.  2(b)  and  the  First  Amendment  as  adults?  Should  the  test  for  justification  of 
limits  on  expression  be  different  in  the  case  of  children  than  in  the  case  of  adults?  Compare 
Irwin  Toy  v.  A.G.  Quebec,  supra.  Chapter  6  where  the  right  of  children  to  receive  information 
through  commercial  advertisements  was  in  issue. 

3.  What  differences  are  there,  if  any,  between  laws  banning  the  burning  of  the  flag  on  the 
one  hand,  and  laws  compelling  the  salute  of  the  flag,  on  the  other? 

4.  What  would  be  the  outcome  if  the  Barnette  facts  were  changed  slightly.  Assume  that  the 
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school  had  a  Hag  salute  ceremony,  but  provided  that  students  could  decline  to  salute  the  flag  if 
they  had  a  religious  or  conscientious  objection  to  so  doing.  Could  a  student  object  to  this 
arrangement?  What  if,  instead,  the  policy  allowed  objecting  students  to  withdraw  from  the  room 
during  the  Hag  salute  ceremony? 


Woolev  v.  Mavnard  430  U.S.  705  (1977). 

[Since  1969  New  Hampshire  required  that  noncommercial  vehicles  bear  license  plates 
embossed  with  the  state  motto,  "Live  Free  or  Die."  A  New  Hampshire  statute  made  it  a 
misdemeanor  "knowingly  (to  obscure)... the  figures  or  letters  on  any  number  plate."  The  term 
"letters"  in  this  section  has  been  interpreted  by  the  State's  highest  court  to  include  the  state  motto. 
State  v.  Hoskin,  1 12  N.H.  332  (1972). 

On  November  27,  1974,  Mr.  Maynard  was  issued  a  citation  for  violating  that  provision. 
On  December  28,  1974,  Mr.  Maynard  was  again  charged.  Prior  to  trial  on  the  second  offense  Mr. 
Maynard  was  charged  with  yet  a  third  violation.  He  was  found  guilty  on  all  three  counts,  after 
pleading  his  religious  objection  to  the  motto  in  his  defence.  On  March  4,  1975,  appellees 
brought  the  present  action  seeking  injunctive  and  declaratory  relief  against  enforcement  of  these 
provisions.  On  March  1 1,  1975,  a  District  Judge  issued  a  temporary  restraining  order  against 
further  arrests  and  prosecutions  of  the  Maynards.  Following  a  hearing  on  the  merits,  the  District 
Court  entered  an  order  enjoining  the  State  "from  arresting  and  prosecuting  (the  Maynards)  at  any 
time  in  the  future  for  covering  over  that  portion  of  their  license  plates  that  contains  the  motto 
'Live  Free  or  Die.'"] 

Burger  C.J.:  ... 


A 

We  begin  with  the  proposition  that  the  right  of  freedom  of  thought  protected  by  the  First 
Amendment  against  state  action  includes  both  the  right  to  speak  freely  and  the  right  to  refrain 
from  speaking  at  all.  See  Board  of  Education  v.  Barnette,  319  U.S.  624,  633-634  (1943);  id.,  at 
645,  (Murphy,  J.,  concurring).  A  system  which  secures  the  right  to  proselytize  religious, 
political,  and  ideological  causes  must  also  guarantee  the  concomitant  right  to  decline  to  foster 
such  concepts.  The  right  to  speak  and  the  right  to  refrain  from  speaking  are  complementary 
components  of  the  broader  concept  of  "individual  freedom  of  mind."  Id.,  at  637.  This  is 
illustrated  by  the  recent  case  of  Miami  Herald  Publishing  Co.  v.  Tomillo,  418  U.S.  241,  (1974), 
where  we  held  unconstitutional  a  Florida  statute  placing  an  affirmative  duty  upon  newspapers  to 
publish  the  replies  of  political  candidates  whom  they  had  criticized.  We  concluded  that  such  a 
requirement  deprived  a  newspaper  of  the  fundamental  right  to  decide  what  to  print  or  omit: 

Faced  with  the  penalties  that  would  accrue  to  any  newspaper  that  published  news  or 

commentary  arguably  within  the  reach  of  the  right-of-access  statute,  editors  might 
well  conclude  that  the  safe  course  is  to  avoid  controversy.  Therefore,  under  the 
operation  of  the  Florida  statute,  political  and  electoral  coverage  would  be  blunted 
or  reduced.  Government-enforced  right  of  access  inescapably  'dampens  the  vigor 
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Thus  appellees  could  place  on  their  bumper  a  conspicuous  bumper  sticker  explaining  in  no 
uncertain  terms  that  they  do  not  profess  the  motto  "Live  Free  or  Die  and  that  they  violently 
disagree  with  the  connotations  of  that  motto.  Since  any  implication  that  they  affirm  the  motto 
can  be  so  easily  displaced,  I  cannot  agree  that  the  state  statutory  system  for  motor  vehicle 
identification  and  tourist  promotion  may  be  invalidated  under  the  fiction  that  appellees  are 
unconstitutionally  forced  to  affirm,  or  profess  belief  in,  the  state  motto. 

The  logic  of  the  Court's  opinion  leads  to  startling,  and  I  believe  totally  unacceptable, 
results.  For  example,  the  mottoes  "In  God  We  Trust"  and  "E  Pluribus  Unum"  appear  on  the  coin 
and  currency  of  the  United  States.  I  cannot  imagine  that  the  statutes, ...proscribing  defacement  of 
United  States  currency  impinge  upon  the  First  Amendment  rights  of  an  atheist.  The  fact  that  an 
atheist  carries  and  uses  United  States  currency  does  not,  in  any  meaningful  sense,  convey  any 
affirmation  of  belief  on  his  part  in  the  motto  "In  God  We  Trust."  Similarly,  there  is  no 
affirmation  of  belief  involved  in  the  display  of  state  license  tags  upon  the  private  automobiles 
involved  here.  ... 


Notes  and  Questions 

1 .  The  majority  appears  to  disapprove  the  constitutionality  of  the  state  forcing  a  person  to 
display  a  message  with  which  he  or  she  disagrees.  How  does  this  square  with  the  U.S.  public 
forum  cases  set  out  in  Chapter  14,  which  can  require  the  state  to  allow  expressive  activity  on  its 
property  over  its  objection,  and  the  quasi-public  forum  cases  in  Chapter  15,  which  can  entitle 
groups  to  engage  in  expressive  activity  on  private  property,  such  as  shopping  malls,  over  the 
owners'  objection? 

2.  Would  the  outcome  in  this  case  be  different  if  a  car  owner  could  cover  up  the  "live  Free 
or  Die"  label  if  he  or  she  needed  to  do  so  because  of  a  sincerely-held  belief  which  opposed  this 
slogan?  How  could  the  state  test  the  authenticity  of  that  belief? 

3.  Would  the  outcome  in  this  case  be  any  different  if  the  slogan  on  the  license  plate  read: 
"Don't  drink  and  drive." 


Meese  v.  Keene  107  S.Ct.  1862  (1987). 

Stevens  J.: 

The  Foreign  Agents  Registration  Act  of  1938. ..uses  the  term  "political  propaganda"... to 
identify  those  expressive  materials  that  must  comply  with  the  Act's  registration,  filing,  and 
disclosure  requirements.  The  constitutionality  of  those  underlying  requirements  and  the  validity 
of  the  characteristics  used  to  define  the  regulated  category  of  expressive  materials  are  not  at  issue 
in  this  case.  The  District  Court  concluded,  however,  that  Congress  violated  the  First  Amendment 
by  using  the  term  "political  propaganda"  as  the  statutory  name  for  the  regulated  category  of 
expression. 


1720 


the  first  instance.  The  state  courts  remain  free,  of  course,  to  consider  this  issue  on  remand. 

The  judgment  of  the  Supreme  Court  of  California  is  reversed,  and  the  case  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Notes  and  Questions 

1 .  For  the  leading  Canadian  case  on  compelled  expression  through  financial  contributions, 
see  Lavigne  v.  O.P.S.E.U.,  supra.  Chapter  6. 

2.  If  it  is  assumed  that  compelled  financial  support  of  the  bar  association  constitutes 
compelled  expression,  is  it  as  serious  a  contravention  of  freedom  of  expression  as  the 
requirement  in  Barnette,  supra  to  salute  the  flag? 

3.  Would  the  First  Amendment  complaint  here  be  avoided  if  the  state  bar  association 
incorporated  a  disclaimer  on  its  publications  or  political  statements  which  indicate  that  the 
positions  taken  by  the  bar  on  political  questions  do  not  necessarily  purport  to  represent  the  views 
of  all  members  of  the  bar  association? 


